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Expertise and Written Comments

Draft State-Guaranteed Legal Aid Act of the Republic of Moldova

Part I – General Remarks

Legal Advice and Assistance in General

The provision of legal advice and assistance, within the framework of a system of legal aid, is of central importance to the obligations and commitments undertaken by States of the Council of Europe to provide everyone with the right to a fair and public hearing, within a reasonable time by an independent and impartial tribunal established by law under Article 6 of the European Convention on Human Rights (hereinafter ECHR). In particular, the provision of such legal aid for those persons who do not have sufficient financial means to pay for it by themselves is considered to be fundamental in delivering equal and effective access to justice in a State based on the Rule of Law.

In the determination of civil rights and obligations, States may be required to provide legal aid in order to ensure a fair hearing when such aid proves to be indispensable for an effective access to court, either because legal representation is rendered compulsory or by reasons of the complexity of the substance or the procedure of the case.

In addition to the ECHR and its subsequent jurisprudence by the European Court of Human Rights (hereinafter ECtHR), member States should, inter alia, also bear in mind the following Council of Europe documents adopted by its Committee of Ministers:

· Resolution (76) 5 on legal aid in civil, commercial and administrative matters;

· Resolution (78) 8 on legal aid and advice;

· Recommendation (81) 7 on measures facilitating access to justice;

· Recommendation (85) 11 on the position of the victim in the framework of criminal law and procedure;

· Recommendation (93) 1 on effective access to the law and to justice for the very poor;

· Recommendation (2000) 21 on the freedom of exercise of the profession of lawyer;

· Recommendation (2001) 3 on the delivery of court and other legal services to 

      the citizen through the use of new technologies;

· Recommendation (2005) 12 containing an application form for legal aid abroad for use under the European Agreement on the transmission of applications for legal aid and its additional protocol.

Although the text of the ECHR does not expressly stipulate the right to access to court, the ECtHR has, in a line of judgements, held that this right is secured by Article 6 of the Convention. Directly linked to the issue of access to court is the issue of effective legal assistance.

For criminal cases, the right to legal assistance is specifically mentioned in Article 6 Paragraph 3 of the ECHR, thereby enshrining a guarantee of free legal assistance and access to court for defendants in criminal proceedings. It should further be noted that the right to free legal assistance applies to the entire proceedings, including pre-trial proceedings, the trial stage and appeal procedures.

However, Article 6 of the ECHR also “secures to everyone the right to have any claim related to his civil rights and obligations brought before a court or tribunal”. Legal or factual limitations of this right may be found to be in violation of the Convention if they inhibit the applicant’s effective right to access the court. Nonetheless, the right to access to court is not an absolute right and some limitations of this right may be in line with the Convention if they pursue a legitimate aim and if there is a reasonable relationship of proportionality between the means employed and the aim sought to be achieved.

Thus, in civil law cases of limitation of the right of access to court, the ECtHR has found that the State is under the obligation to take positive steps in assuring such access and, in the absence of such steps, may be found to be in violation of Article 6 of the ECHR. Although the Convention does not expressly provide for the right to free legal assistance in civil cases, Article 6 may nevertheless require states to provide free legal assistance when it proves indispensable for securing effective access to court either because legal representation is mandatory under domestic law or because of the complexity of the procedure or of the case itself.
 In other words, Article 6 Paragraph 1 of the Convention leaves to the state a free choice of the means to be used in guaranteeing litigants a right of effective access to a court. The question whether or not that Article requires the provision of legal representation to an individual litigant will depend upon the specific circumstances of the case.

Therefore, an interpretation of the case-law of the ECtHR in short indicates the following main principles:

· States have a positive obligation to provide practical and effective access to court either by providing free legal assistance or by making the procedures so simple that persons may conduct cases themselves.

· States have a duty not to interfere with access to the court so they must ensure that the processes and procedures for obtaining legal advice and assistance are not unnecessarily complex.

· States must ensure that there are no economic obstacles for those with limited financial means from pursuing or defending their rights. This means, for example, that the prescription of excessively high court fees should be avoided.

Furthermore, the Committee of Ministers of the Council of Europe also recommends that States must progressively implement systems of legal aid:

· in a manner which covers all appropriate persons, which means both natural persons and being nationals of any member State and to all other natural persons who have their habitual residence (e.g. main dwelling) in the territory of the member State – this includes foreign and stateless persons as well as persons without the financial means to pay for legal advice and assistance;

· in a manner which covers all appropriate cases (i.e. social, fiscal, civil, administrative and commercial cases)
 and according to proper procedures (e.g. allowing for the possibility of applying for a review of a decision when an application for legal aid is rejected);

· whereby legal services are provided by independent lawyers who, at the same time, should be encouraged to provide legal services to persons in an economically weak position with assistance from the State and the community as a whole including voluntary and NGO’s as well as bar associations.

In the whole Draft State-Guaranteed Legal Aid Act of the Republic of Moldova (hereinafter Draft Act),
 the role of actual legal professionals is degraded, in particular that of advocates by putting non-trained paralegals on the same level with them. Thus it is necessary to first compare what, according to this Recommendation, should be performed by an advocate and then to carefully consider whether a paralegal is capable of performing these services with the same quality. Together with the law on the legal profession of the Republic of Moldova, this Recommendation is the guidance for the determination of what is a service exclusively reserved for advocates, such as the defence in criminal matters.

According to the ECHR and the caselaw of the ECtHR, access to justice is NOT ensured by means of legal services, advice or representation of POOR QUALITY. This would not fulfil the requirements of the ECHR and related documents of the Council of Europe.

This also concerns appeal procedures and, as need may be, extraordinary appeal means to be decided upon by higher courts, as well as representation before the Constitutional Court – this certainly cannot be performed by a non-advocate. In other words, EFFECTIVE AND PRACTICAL ACCESS TO COURT can only be ensured by an advocate as long as other complementing professions of lower legal quality will not have the responsibility stipulated in this manner, will not be ensured against damages caused to clients by faulty advice, etc.

Legal Aid in Criminal Matters in Particular

Criminal defendants have to have effective access to legal representation at all stages of the criminal proceedings, during the investigation or at trial, and they do not have to pay for such legal assistance if they cannot afford it. Thus there needs to be a clear principle in the law that legal assistance is to be provided free of charge even when a defendant is deemed to be able to pay for such assistance.

It appears preferable that norms concerning the legal aid system are contained in one single legislative piece, rather than having the relevant norms included in a collection of several articles of various national laws. Although this is not prescribed under the European, or international, legal system, it can help to prevent potential inconsistencies between different provisions contained in various laws. Such a single legislative source of the legal aid regime should contain clear principles as to who is entitled to legal aid and how it is to be organised and provided. The first and most important principle should be that legal aid is available to all defendants in criminal cases without any review of the merits of their case and equally to all nationals and foreigners alike, in accordance with the ECHR and relevant Recommendations and Resolutions of the Council of Europe.

It is recommendable for such a law on the legal aid regime that the law should also provide for legal assistance to be mandatory in all criminal cases, and that such legal assistance will be provided free of charge to criminal defendants irrespective of their financial means if they so wish. The same principles should apply to victims of crimes who should be guaranteed free legal assistance in order to obtain the best possible protection and representation at trial.

These recommendations go somewhat further than the requirements of the ECHR, since its Article 6 (3) (a) only imposes that signatories should guarantee free legal assistance when the person charged with the crime does not have “sufficient means to pay for it” and where “the interests of justice so require”. However, it is worth recalling that there does not seem to be any decision by the ECtHR where the provision of free legal assistance (in criminal matters) has not been found to be required by the interests of justice.

Similarly, in the above-mentioned Recommendation (85) 11 on the position of the victim in the framework of criminal law and procedure, the Committee of Ministers has recommended the governments of member states to promote and encourage research on the efficiency of provisions affecting victims.

Therefore, given the importance of the issues arising out of a criminal case, both for the defendants and for the victims, it is critical to ensure that all parties are adequately assisted.

Legal Aid in Non-Criminal Matters in Particular

In addition to the above-mentioned, one may also consider paragraph 1 of Resolution (78) 7 of the Committee of Ministers on legal aid and advice, clearly stating: “No one should be prevented by economic obstacles from pursuing or defending his right before any court determining civil, commercial, administrative, social or fiscal matters. To this end, all persons should have a right to necessary legal aid in court proceedings. When considering whether legal aid is necessary, account should be taken of: a. a person’s financial resources and obligations; b. the anticipated costs of the proceedings”. This Resolution further provides in its paragraph 5: “Legal aid should always include the assistance of a person professionally qualified to practise law in accordance with the provisions of the state’s regulation (…)”. One can also refer to paragraph 3 (a) of Recommendation (93) 1 on effective access to the law and to justice for the very poor where the Committee of Ministers recommended that member states should “facilitate effective access to the courts for the very poor especially by … extending legal aid or any other form of assistance to all judicial instances (civil, commercial, administrative, social, etc.) and to all proceedings, contentious or non contentious…”.

In accordance with Resolution (76) 5 of the Committee of Ministers on legal aid in civil, commercial and administrative matters, legal aid in non-criminal matters should also be available to nationals and foreigners who have their habitual residence in the country in question alike.

In view of this, the Draft Act is insufficient insofar as it includes provisions which de facto restrict access to justice too much for those who do not have financial resources. The regulations should not be as detailed so as to render justice inaccessible. As far as the aim is to regulate only certain main directions and aspects, they should be rather intended for those who will then effectively “distribute” legal aid. This, however, does not belong into a law but rather into a “work manual”. It is not about excluding certain citizens and certain categories of them for whatever reasons from the possibility to benefit from free legal aid. Rather, it is about providing those who will decide over it with some “guide” on how to proceed, which criteria to follow, etc. (for example, how to adjudicate on an applicant’s real financial situation).

Procedures for Legal Aid

There should be a clear and transparent system for granting legal aid and managing funding of the legal aid system. There is a need for procedural rules to be applied when processing an application for legal aid. See also comments just above on the need to elaborate some kind of “guide” on how to proceed and which criteria for adjudication. This should not be a legal regulation stricto sensu, but rather instructions for the institution which will decide over legal aid applications.

Having said this, it should be borne in mind that this, in turn, bears the risk that the process might not appear transparent to the citizens and that doubts about the fairness of the process might arise, thus also doubts about the whole decision-making as such and eventually about corruption which can emerge by introducing a system with a special institution – everything depends on the controllability of its staff members and organs.
As regards criminal matters, it is recommended that legal aid should be granted in all cases irrespective of the financial means of the defendant or the victim and of the merits of their respective cases. Should, in a particular system, legal aid in criminal matters be dependent upon financial means of the applicant, it is recommended that the same rules as for applications for legal aid in civil matters be followed. Reference is made here to the rules relating to the financial capabilities of the applicant and not to those relating to the merits of a case, as such have no place in a criminal context.

It is generally the case that the criminal procedure code (criminal code) contains prescriptions on criminal acts which, based on their serious nature, automatically call for the need to attribute an advocate (even if the accused does not agree with this). In this context, the court then determines whether the accused can afford the court fees and expenses for an advocate. If not, he will be attributed an advocate “ex officio”. This, however, should not be included in the Draft Act but, organically seen, in the criminal (procedure) code. If it is not contained in there, then it should be introduced into it. Though the latter could be done through the Draft Act, this would not be well-arranged.

Concerning civil and other non-criminal matters, legal aid is to be awarded to those who cannot afford to pay for the services of a lawyer. It might appear unfair and indeed quite detrimental to the system as a whole if those who can afford to pay the fees of a lawyer were entitled to litigate free of charge at the expense of the state-funded legal aid system. Further, legal aid in non-criminal matters should be awarded based on the consideration of the merits of the case as is indeed envisaged by Resolution (78) 7 of the Committee of Ministers, providing in its paragraph 6 (a) that “when considering whether legal aid should be granted, the authorities may … take into consideration, having regard to the circumstances of the particular case, whether or not it is reasonable for proceedings to be taken or defended”.

Indeed, free legal aid should not be restricted to proceedings before the court but should be available also for administrative proceedings before administrative bodies, extra-judicial attempts of alternative dispute resolution (ADR), etc. And then there still remain for example small meetings before advocates or notaries. Also out of small matters, a court case can develop, though this is not the place to discuss the righteousness of advocates to render such advice.
An important question relates to how legal aid is to be awarded. First of all, appropriate regulations should be taken to determine the level of income under which legal aid would be granted. It is possible to be flexible in this approach by providing for full legal aid under a certain threshold and for partial aid (i.e. only a portion of the fees borne by the state) until a maximum amount above which there would no longer be any legal entitlement. It is usual to request a confirmation of the local financial authorities of the applicant’s place of residence which is normally one and the same body holding his tax data and other documents demonstrating the individual’s financial and property situation. Important is also what so far unfortunately does not yet exist in the Czech Republic, that is to regulate the applicant’s annual basic amount of income (and property) below which he automatically has the right to obtain free legal aid. However care needs to be taken so that all financially on him depending persons are always taken into account. Thus, if the individual has a dependent wife and 4 children with the same low income as his neighbour who is married without children, it is not the same (financial) “starting” point.
It is recommendable to establish an independent body whose role is to review the applications for legal aid and decide applications on a case by case. Such a body could also, in co-operation with the governing body of the national Bar Association, control legal aid funds and the fees paid to lawyers. Further, it could devise an application form to be completed by all applicants for legal aid which would require all relevant information about financial means and a brief description of the case. In accordance with paragraph 5 (b) of Resolution 78 (7), the applicant should be offered the possibility of choosing a particular lawyer to assist him/her, if that lawyer agrees to act within the rules of the legal aid system. The application form should, therefore, contain information to that effect and it should be easily available throughout the country in courts, social services and other public offices.

I believe that such a control mechanism should apply to all associations or institutions (not only the Bar Association) which vouch for a certain legal profession providing legal aid. As far as I know, for example the Legal Aid Boards in England and Wales and Scotland, as well as in the Netherlands, have such a kind of control mechanism.

The suggested and to be newly created National Council for State-Guaranteed Legal Aid is missing a range of aspects. Inter alia this includes for example to whom it is accountable for the annual management of the State financial budget; who bears the responsibility for losses; what is his status vis-à-vis the Ministry of Justice; as well as how he will for example put up with the results of his various monitoring. It does not have “endings”; these should be part of independent regulations forming the basis of this new organ, restricting his ties to other bodies of the State administration (in particular to the Ministry of Justice) and in particular whether funds for legal aid will be taken from the State treasury via the budget of the Ministry of Justice. This and several other aspects remain unclear.
In order to ensure that legal aid is granted only when necessary, the proposed body should have the right to question the details of the case and to give its written reasons either on the basis of financial means or on the basis of the low prospects of success of the case to the applicant for not granting legal aid. Should legal aid be refused, the applicant has to have the right to appeal the decision of the decision-making body before another independent body, as is expressly foreseen in paragraph 7 of Resolution (78) 7. Both these bodies could include judges, or retired judges, lawyers, representatives of the general public, people with knowledge of consumer affairs, social workers, etc.

Nonetheless, against the decisions of an organ thus composed, there must be the possibility to appeal to an independent state court as final instance – this results from the ECHR and the case-law and interpretation of the ECtHR. Thus, for example one could include the possibility for review of the decision on an application’s rejection by an administrative court. Some time ago in Austria, there was a case of non-possibility to appeal against an administrative decision to an independent court, justified by the provision of separate administrative independent tribunals.

Appropriate regulations should also deal with the delicate issue of the remuneration of advocates required to work under the legal aid system. Several approaches exist in that respect. The two ends of the legal aid spectrum are probably the United Kingdom on the one hand and France on the other. In the UK, solicitors and barristers are compensated on the basis of the time spent working on the case. In France, advocates are compensated on the basis of a schedule of costs determined by the government, which in no way covers the time spent working on the case.

In Austria, the Bar Association remunerates the advocates according to a premium scheme which attributes their remuneration to their advocates’ pension fund/insurance. This was not possible in the Czech Republic 10 years ago, although this is a very well functioning model, because at the time there was no sufficient legal certainty as to the stability of insurances and banks.

It is not possible to rely on the presumption that the remuneration of the advocate, whether in criminal or whether in civil matters, by the State would be the same which the advocate would receive in cases where he is paid by the client. The advocate needs to take this into account, but the State should not take advantage of this to the advocates’ detriment.

The above-proposed independent body could also have control over the quality of services rendered by the lawyers appointed through legal aid.

Control over the advocates’ regular work is done only by way of having the disciplinary organs of the Bar Association deal with complaints submitted against the advocate by either clients or colleagues or judges etc. They do not do an automatic control out of their own initiative. Otherwise they would have to do this on a full-time basis and they would need to be remunerated for this work. Most Bar Associations do not provide over sufficient financial resources for this. These organs, however, must indeed function in practice and must have the basis in the law on the legal profession, the code of ethics and other professional regulations. Their structure and the possibility to appeal their decisions must be clear. In this context also belongs the quality control over the free legal aid provided. In view of the independence of the legal profession, no one, besides an organ from the Bar Association, should have the right to control the work of the advocates – only the organs of the Bar Association itself.

The advocate’s obligation to provide free legal aid (which should be remunerated in some form by the State) should be effectively fulfilled and carried out by every advocate. It does not matter whether the client addresses the advocate directly (in that case, the advocate must have all information about how he and the client are to proceed with obtaining free legal aid and the request for the corresponding funds), or whether the advocate is designated by the court as ex officio lawyer in criminal proceedings. It should, however, be repeated again that it is simply not usual that the court and the judge are excluded from the whole system, as it is the judge who in the course of the proceedings, or already at its beginning, obviously sees that for example an advocate will be necessary in criminal matters of a serious nature and that the accused cannot afford one. It would simply not be logical that no mechanism would exist allowing judges to designate an advocate and, at the same time, to contact the Council concerning matters of its expenses. The latter should, in particular in such serious cases, give its agreement automatically. The need here does not arise out of the applicant’s financial state in the first place but rather out of the nature of the criminal matter.
Finally, in accordance with paragraph 3 of Resolution (78) 7, legal aid should cover all the costs necessarily incurred by the applicant in pursuing or defending his or her legal rights such as lawyers’ fees, costs of experts, witnesses and translations.

Legal Aid in Non-Contentious Matters

The development of legal aid in non-contentious matters is relatively recent in most European countries and remains very often dominated by the work of NGOs. However, the Council of Europe has focused on this issue in its Resolution (78) 7 which provides (in paragraph 12) that “the state should ensure that a person in an economically weak position should be able to obtain necessary legal advice on all questions … which may affect his rights or interests” and (in paragraph 13) that “legal advice should be available either free or on payment of a contribution dependent on the resources of the person seeking the advice”.

Further Recommendations of the Committee of Ministers have reaffirmed this principle and adopted more precise recommendations in relation thereto, in particular Recommendation (93) 1 on effective access to the law and to justice for the very poor which expressly refers to Article 6 (3) (c) of the ECHR and recommends that member states: “Facilitate access to the law for the very poor (‘the right to the protection of the law’) by … b. promoting legal services for the very poor; c. defraying the costs of legal advice for the very poor through legal aid …; d. promoting the setting up where the need seems to appear of advice centres in underprivileged areas”.

Accordingly, a law on legal aid should also cover legal aid in non-contentious matters, i.e. clearly guaranteeing the right of citizens and residents alike to obtain legal information in relation to their rights. There is of course nothing wrong with private initiatives (i.e. through NGOs, or also through Bar Associations); nonetheless, the provision of free legal advice falls within the duties of the state to ensure proper access of its citizens to legal information. The state can discharge part of its duties in relation to access of citizens to legal information by adopting a number of simple measures. Leaflets containing legal information can be published and distributed in public places such as social services, post-offices, courts, etc. Social workers can be provided with minimum legal training so that they may at least deliver basic information when consulted by the public. Lastly, it should also be stressed that the duty of advocates to provide legal assistance to those in need flows from the independence of the legal profession; thus, it is recommended that the Bar Association takes a leading role in the legal aid framework.

The Draft Act enumerates unnecessarily in details what primary legal aid consists of. To a great extent, this exactly concerns not only general legal information and advice, but also advice and guidance on the resolution of non-contentious matters.

Final introductory remarks

Most European States have regulated free legal aid by means of generally binding procedural regulations – in each separately, for its own purposes – which contain provisions for the possibility of representation before court, as well as the obligation of the court, or at least the possibility of such a representation, to designate counsel free of charge when the court (in civil matters) finds that a rightful/legitimate and promising dispute is at stake but that the party does not have financial assets for the remuneration of court fees nor for legal representation. Or the court provides for an ex officio defender in the case of specific serious penal acts when the accused does not have financial assets for the remuneration of legal services.

Then there are regulations which directly require mandatory representation by an advocate, such as in extraordinary abrogate-able proceedings, before the constitutional court etc.

It is not unusual that such regulations allow for such legal representation by someone other than an advocate – a common plenipotentiary. In the interests of a smooth and effective process of any conduct, it is however better to have a professional who is duly trained in law and who, in his activities, is controlled and held accountable in case of mistakes.

It is further also not unusual that in some European States, there exists the so-called “public defender“, even though other States guard themselves against this function by arguing that such an advocate (i.e. a public defender) is not independent if he is employed with a constant salary and is thus subordinate and dependent on instructions from his employer.

Therefore I do not want to criticise the concept alone of the Draft Act nor the aim to establishment of a new profession and institution. It is simply not common that a separate institution responsible for the functioning of free legal aid, that is the realisation of human rights, is set up by States which economically are not on such a high level so as to be able to spend charges/costs on the establishment of such an institution, its functioning and administration, in addition to the separate expenses for free legal aid as such.

I also do not know the background in the regard as to whether the legal profession is composed of an insufficient number (i.e. whether there are not enough advocates), making it necessary to settle anew the profession in order to supply the missing capacity of the advocates.
Part II – The Provisions of the Draft Act

Initial Remarks

Every legal regulation which, in its manner, is new in the legal context of a State should be introduced in reference to those constitutional or other existing legal regulations which are the basis of its existence and which constitute its context in the wider sense of the legal understanding of a new regulation. Its law should always refer to those particular existing legal regulations without which such new regulations would encounter explanatory difficulties in the case of a conflict or misunderstanding (by those who interpret or use this regulation or who judge the correctness of its use).

In this regard, the Draft Act is totally devoid of such cross-reference, whether it is about a cross-reference to the Law on the Legal Profession (Bar Association), to the procedural regulations in penal, civil or administrative matters, or eventually to other regulations, such as on the Constitutional Court. The usual European practise is that in these regulations, it is possible to find provisions regarding mandatory or possible designation of advocates or other legal representation for various court or extra-court proceedings. Therefore I recommend to carefully consider and capitalize on the below-mentioned comments, which will appear under each Article separately, and their substance. Cross-reference to the Constitution or to constitutional rules which form the basis of the whole suggested concept should then be mentioned, in its entire scope, in the preamble of the regulations.

The Draft Act operates with new legal and quasi-legal functions, unknown to the Moldovan legal framework to this date: “paralegal“ or “public defender“. In the absence of a reference to other legal regulations, the definitions of these specific functions are rather unclear. As long as the reference does not exist, they are inadequate. Moreover, it is unclear whether the above-mentioned procedural regulations allow for, if need be, the participation of paralegals and public defenders in all court proceedings in such a way so as to have more or less comparable possibilities to use the services of an advocate or such a new legal professional.

I do not assume that a paralegal or a public defender could become a counsel in serious cases of penal matters – for this in particular, an independent advocate is necessary with very specialised knowledge – it does not suffice to simply give advice and draft documents; it is about legal pleadings before court etc.

When talking about these new functions whose aim is to fill the gap between the need and the possibility to obtain an advocate (who in most European States is the main actor giving legal advice, assisting in the drawing up of legal documents, assessing legal problems and laying down concepts advancing arguments or holding disputes, and of course represents the client), it is necessary to scrutinize whether the new functions of paralegals and public defenders protect the citizen in the same way as is the case with advocates who gave faulty advice and made faulty actions (misconduct, negligence). Advocates are insured for situations in which they caused damage to their clients through their professional mistakes – will these other functions also have a (professional) insurance? And if not, will they be covered by an insurance from the to be newly-created National Council for State-Guaranteed Legal Aid? Perhaps, as is usual in European States, those who suffered damage could seek compensation according to provisions on compensation for damage caused by faulty actions (misconduct, negligence) by state-organs? How effective this is in practice is of course always questionable.

When defining these new functions of paralegal and public defender, they should be accompanied by references to other, already existing legal professions whose “terms of reference“ also contain legal aid. Accordingly, it should be enumerated all references at once to regulations determining and defining these professions – it concerns first and foremost advocates who are the main profession, who co-operate with judges/courts and who assist citizens to gain access to justice, who usually also have ”pro bono“ services as part of their obligations and whose functioning is usually clearly defined in the Law on the Legal Profession. Their position before the judge is then a component of different procedural provisions of penal, civil and administrative matters. They are controlled in their adherence to regulations related to advocates as well as general legal regulations by means of disciplinary accountability.

However it is also, though in a more limited range, about notaries (I am not familiar with the regime on notaries in the Republic of Moldova), bailiffs and, as need might be, other legal professions.

In view of the fact that the Draft Act concerns a number of already existing regulations while at the same time introducing and building new institutions, new professions, etc., it is necessary to make this apparent from its title, the preamble and the final provisions. Thus it should not be called Act on free legal aid but, further, the law … regulating a new institution … regulating new legal professions providing legal aid services and amending the law … (the law on the legal profession, civil and criminal procedure code, respectively administrative procedure code … depending on the exact title of these laws in the Republic of Moldova). As far as the Draft Act changes something in the Constitution and the constitutional system of the Rebublic of Moldova, it must not be done through this Act with a lower legal force but it should rather be done by modifying the Constitution. This however is a complicated process, disturbing legal certainty and thus usually not recommended.

Also, it is not only about securing every citizen’s rights, but also about building confidence in the democratic state. Every half-hearted, non-functioning and insufficiently worked-out law causes more damage than use and decreases the citizens’ confidence in the government and the parliament.

Services of bad quality are no services, services delaying court proceedings is actually a deprivation of timely justice. Thus everything which causes delays of court proceedings in the to be newly established system disservices the citizens.

Definitions

The Draft Act contains definitions, but lacks logical structure. For example, one provision in Article 2 defines both the activities (primary legal aid, qualified legal aid), as well as the new legal and quasi-legal functions. I recommend to define this separately.

Further, this Article lacks the definition of another activity which is later on included in the text of the Draft Act, that is for example “Urgent Legal Aid“ in Article 31, or also “Partially Free Qualified Legal Aid“, etc. I recommend to define, in an independent article, all other possible forms of legal aid, regardless of who will provide it – an advocate, a paralegal or other professional. I then recommend to insert after this article the definitions of the new professions, but also to align them with the “old“ professions, that is those which are fragmentically included in the Draft Act. Otherwise the impression can arise for the normal citizen that legal aid can only be obtained from paralegals or public defenders.

In the text of Article 2, it is specified in a very detailed manner what is considered as “providing legal aid“. In my opinion, this should technically not be done in this way – the laws usually designate the general framework of a term so that regulations for its implementation subsequently refine its details and instructions. As soon as it is regulated this detailed what is understood under legal aid, by negation it is delineated what it is not. Besides terminological unclarity in this specificity, I recommend to use the usual terminology (to the extent that it is necessary at all to define legal aid), for example “legal advice” in which is included most of the terms used in the Draft Act, with the exception of defense in criminal matters and representation in civil and administrative matters. I believe that the term “legal advice” is quite suitable for the need to cover under the term “primary legal aid” everything which is not entailed in defense or legal representation. In view of this, there is an overlapping of the definition with others, that is with the definition of “qualified legal aid”. There the term “legal servies” is used, but this is actually everything which can arise both in the course of representation or defense, as in the course of legal advice. All this represents legal services. Even one’s own defense is a legal service. It seems that the definitions are partly not required in such details, partly it is necessary to “clean them up” from the angles of logic, overlap and usual terminology from European legal instruments.
The definition of the work of “paralegals” is rather unorganically entailed in Chapter III – Primary Legal Aid, which treats the content of the term “primary legal aid”; therefore the content of the work of paralegals does not belong into this chapter (see comment/recommendation above: to include into one chapter all the titles of the legal professions (new and traditional ones) which form part of the new system of state-guaranteed legal aid). For paralegals and public defenders, the actually new regulations will so far be the only ones from which the public can deduct what these new functions do, what are their borders and obligations. For the “traditional” professionals, it should then cross-refer to their laws, for example the law on the legal profession.

As far as “legal aid provided by advocates” (see Chapter IV, Article 32) should be regulated, it actually represents an amendment to the law on the legal profession. In this case, it should be mentioned in the beginning of the Draft Act that it amends the law on the legal profession, as well as in the concrete Article 32, there should be a cross-reference to the corresponding part of the law on the legal profession. It should again be carefully considered whether it is again necessary – besides the law on the legal profession – to enumerate what is meant with legal aid provided by advocates (see Articles 4 – 7 of the law on the legal profession of the Republic of Moldova). Because the legal certainty of citizens lies on, inter alia, unambiguousity, comprehensivness and stability of legal regulations, I recommend to reconsider whether it is really necessary to delineate legal aid provided by advocates.

From the whole context of the Draft Act, it appears that none of the powers usually bestowed upon courts, that is to decide, at the beginning or in the course of the court proceedings, whether the accused or one of the sides should be designated a lawyer free of charge, will be accorded to the court. The question here is whether it will be the court which will have to interrupt the proceedings for example so that the accused or one of the sides could request the National Council for State-Guaranteed Legal Aid for free legal aid, how much time will be needed for this, alternatively what deadline the Council will have for dealing with such a request so that the court proceedings will not be delayed, etc. And what about the cases concerning a serious criminal matter where there is a risk of delay? Of course one can contradict my opinion, but in in this state in which the Draft Act currently is, it is about a “good” basis for the multiplication of cases of delays in proceedings without any fault of the courts; in other words, it is about the discussion on the attempt to make justice quickly accessible for citizens, without unnecessary prolongations or delays. As long as there are no corresponding regulations in the criminal, civil or administrative procedure codes, it could lead to great problems in ongoing court proceedings because the need to designate free legal representation or defense does not necessarily have to be at the very beginning of the court proceedings.

Order of the Draft Act

The Draft Act is composed of five chapters, as follows:

· chapter I: general provisions;

· chapter II: administration of the process of providing state-guaranteed legal aid;

· chapter III: primary legal aid;

· chapter IV: qualified legal aid (with 4 sub-sections);

· chapter V: final and transitional provisions.

The order of the Draft Act should be revised, as the current version does not appeal very much. The subject matter of the individual chapters and paragraphs should be amended so as to avoid the occurrence and overlap of similar issues in two different provisions, as well as to always and completely “exhaust” a certain aspect under the title of the paragraph and chapter, respectively. This would avoid the re-occurrence of that aspect in another part of the law. If re-occurrence does happen, however, then it should be only as a cross-reference to the respective cardinal provision of the law.

It is further recommended to change the order of the chapters as suggested in the current Draft Act as follows: the chapter dealing with the administration of the process (i.e. the procedure of legal aid) should come only as chapter IV, after all definitions (i.e. after the two chapters dealing with primary legal aid and qualified legal aid).

Chapter I: General Provisions

Ad Article 1. The Object of Law

Does the wording mean that it cannot be applied to legal persons, even if it would concern a businessperson?

Ad Article 2. Definitions of the Notions Used

In the definition of the notion “primary legal aid”, it could perhaps be useful to further clarify the difference between regular acts, for which assistance can be provided, and procedural acts, for which assistance cannot be provided (see in the English translation: “assistance in drafting acts, except for the procedural acts”. It is not quite clear why it is necessary at all to introduce two separate types of free legal aid – their content is not that different and at the same time convincingly delimited (in the text of the Draft Act) so as not to create problems in practice. It is wrong to presume that providing primary legal advice is less important, or less complicated, than to draft submissions for complaints. Often, primary legal advice decides once and for all whether a certain matter will turn into a court case; it can also be misguiding when rendered by an insufficiently qualified legal layperson and can, as a consequence, bring a dispute to a failure which otherwise could have been successful for the claimant. See also the comment to Article 3.

What is called here “primary legal aid” is actually usually called counselling, or consultation, advisory activity, legal advice etc. “Public defender” is either introduced by this Draft Act (then the whole range of his activities in it is totally deficient), or by another law to which no reference is made here, thus one cannot review it. The question remains whether this function is included into those who can plead before court in criminal matters – this should be in the criminal (procedure) code.

It is not clear where here the expression “community members” is used in a rather isolated manner and without reason when national and European legal documents rather use the terms “individuals” or “citizens”.
The definition of the notion “paralegal” states that it is a “person held in high esteem by the community”. It could be recommended to define more clearly what exactly is meant with this, i.e. what criteria should the person fulfil in order to have the opportunity to become a paralegal. No further comments can be made as regards the Rules on the status and qualification of paralegals, as they were not included in the Draft Act submitted for expertise. It should be stated, though, that the provisions of these Rules will bear quite a significance, since they will proscribe who and how one can become a paralegal (as well as spell out the necessary previous training mentioned in this Article).

Paralegals are usually those who perform assistant legal functions or, exceptionally, act in non-contentious matters. Then, however, a separate legislative act defines their status, the range and extent of their functions, as well as their expected education and practical experience in order to become a paralegal. For example, a “higher court clerk” can be designated as a paralegal, as is the practice in the Czech justice system. But he is then under the powers of the president of the court and dependent upon the judge when fulfilling his duties. The question remains whether in this case then, lawyers, advocates and paralegals are not put onto an equal footing. However, this should not happen because there is a range of functions of an advocate or experienced lawyer which are unrelated to the profession and knowledge of a paralegal.

Ad Article 3. Types of State-Guaranteed Legal Aid

This article is somewhat confusing, or at least its wording in the English translation. It starts by saying “the following authorized persons” but then actually defines the types of legal aid (as correctly mentioned in the title of the article). Thus it is suggested to change the wording, for example: “The persons authorized in accordance with this law shall provide state-guaranteed legal aid, under the terms of this law, in the form of the two following types: …”

Alternatively and perhaps more correctly, here should be mentioned all legal professions which will be accepted by courts and other bodies as legal aid providers, that is: advocates, paralegals, public defenders, etc. But is it somewhere logically determined – in reference to this enumeration – when and under what conditions the competent organ (National Council) will decide on the payment of their services? To this should be linked either a separate tariff regulation, valid only for this kind of legal services, or there should be a reference to the advocates’ tariff system (in the case of advocates) and the creation of a tariff regulation applicable to public defenders and paralegals. Further, however, the counselling by notaries is still missing here.

Ad Article 4. Principles of the State-Guaranteed Legal Aid

These principles go without saying. However, the use of “state” without subsequently mentioning the organisation or organ (Ministry of Justice, National Council) which will, in the name of the State, carry out, manage, control and vouch for it turns this provision into an empty concept.

Ad Article 5. Guarantees provided by the State

Paragraph 1: What exactly is meant with the “guaranteed legal aid”? Does it include both primary and qualified legal aid, or only one of those two types? Perhaps it would be a possibility to rephrase this paragraph into: “For purposes of this law, the State guarantees the legal aid system.”

As elaborated further above, it is questionable whether it is necessary at all to break up legal aid into two types. It is also not clear why it is constantly necessary to emphasise “state guaranteed” in the text of the law. It would suffice to include in the introducing paragraph that “state guaranteed legal aid” will thereinafter be simply called “legal aid” in the rest of the text. Further, I believe that this legal aid is guaranteed by the state already flows from its essence in itself: the State introduces it, the State finances it, the State organises it and the State guarantees its quality (and probably the level of provided guarantee for the advocates of their Bar Association).

Paragraph 2: However, when reading Paragraph 2, it would also appear to be a possibility to simply leave out Paragraph 1, as it seems to be a short version of the content of Paragraph 2.

The allocation of necessary budgetary funds for legal aid services is of crucial importance in any legal aid system, as otherwise, the system will not be complete and only partially implemented in practice. In other words, if insufficient funds are allocated for the provision of legal aid, the system will in effect not provide equal access to all but cut off certain persons from its benefit. This would be extremely dangerous, as it would undermine the principle of the Rule of Law but also, and more importantly, the fair trail components of Article 6 of the ECHR and, thereby, also the purpose of this Draft Act. Further, if only a part of those persons who would, in theory (i.e. under this law), qualify for legal aid indeed benefit from legal aid services in practices, it could open the door to, for example, corruption (of those deciding over who would receive legal aid and who would not).

It is completely obvious that who controls the financial funds will be the leading force of the system. In other words, if the same institution, seemingly independent as far as decision-making on legal aid is concerned, does not have its own financial funds directly from the State budget but via the budget of the Ministry of Justice instead, it will be dependent upon that Ministry. On the other hand, if by this, the Ministry would be prevented to financially manage the necessities so that, in proceedings of serious criminal cases where an advocate is often necessary (see the introducing comments on the general powers of judges and the risks of long delays in proceedings which would have to be interrupted and wait for the decision of another institution on the attribution of an obviously necessary advocate free of charge and ex officio), judges could decide without delay on the attribution of an advocate, this would noticeably be a very separate situation in Europe. As long as it does not start to function, the mistakes of the Draft Act will not be discovered to their full extent, but I am convinced that the shortcomings are of great nature.

In conclusion and unless sufficient financial resources are made available for the intended legal aid system, this is exactly where the Draft Act will either fail, or succeed. There are various ways of financing a legal aid system (partly state-funded, partly private fundraising, partly financed by advocates/bar association through membership fees, etc. – in this regard, indeed it is often the bar associations which add what is missing from the state budget, for example in Austria; one can rely on this, however, only where the bar associations are already firmly established and functioning, where advocates do pay their annual membership fees and where the bar association can count on a certain financial basis; but in the first place, the bar association must be mantled with, and perform diligently, the essential functions and organs which are mandatory according to the relevant national law on advocacy/legal profession; only in this way, the correct functioning of the independent legal profession can be warranted vis-à-vis the State), and the Republic of Moldova should consider all options before deciding on the one which is most suitable to its specific circumstances.

Ad Article 6. Persons Entitled to State-Guaranteed Legal Aid

Paragraph 2: This provision proscribes that foreign citizens and stateless persons must be legal residents in the Republic of Moldova in order to enjoy legal aid. This is not in line with Article 6 Paragraph 1 of the ECHR and European standards in the field of legal aid. Concretely speaking, also those non-citizens who are not residing in the Republic of Moldova must have the right to access to courts competent for a procedure. In other words, if a case is being pursued in a Moldovan court (because the case falls under the competence of that Moldovan court) and the non-citizen in question is not residing in Moldova but is nonetheless in need of legal aid (for example for economic reasons), he/she must have the possibility to apply (and be granted) legal aid for that court case taking place in Moldova. Therefore, it is imperative that this provision is enlarged so as to include this possibility as well, so that the Draft Act meets requirements under international law.

A possible different wording could be for example: “Foreign citizens and stateless persons shall enjoy state-guaranteed legal aid, under the provisions of this law, if the legal matter falls under the competence of a court of the Republic of Moldova.”

Ad Article 7. Forms of Legal Aid

This Article should be read in conjunction with Article 2 (definitions of notions). However, it appears that the forms of actions contained in Article 2 is broader than those enlisted in this Article. Thus, the first sentence should either include the notion of “inter alia” (amongst others) and thereby making it clear that it is not an exhaustive list of forms; or, alternatively, the list of forms should be enlarged so as to include also references to:

· criminal investigation bodies;

· pre-trial stage (see Part I of this expertise);

· enforcement of court decisions (see Part I of this expertise);

· representation before public-administration bodies;

· possibilities of resolving a matter in an extra-judicial manner (i.e. alternative dispute resolution).

Also, this Article again mentions the possibility of “drafting acts of legal nature”. Presumably this should again be understood as opposed to “procedural acts”, as mentioned in Article 2. If so, a clearer distinction between those two kind of acts is desirable, either above in Article 2 (see comment there) or in this Article.

Already in my introducing, general synthesis of the problems of the Draft Act, I drew attention to the overlapping of certain provisions, to the reciprocal conflicting content and to the thereby caused (legal) uncertainty. This is exactly the case with these aforementioned provisions.

Chapter II: Administration of the Process of Providing State-Guaranteed Legal Aid

Ad Article 8. Administrative Bodies of the System of Providing State-Guaranteed Legal Aid

The courts are missing here – it should be repeatedly stressed here that the Ministry of Justice cannot, in a concrete penal matter of a serious nature, replace the judge in deciding whether an individual defendant deserves free legal aid by an advocate ex officio. I am convinced that no other than an advocate should have the right to act in court in this task.

As far as the Moldovan Bar Association is concerned – it is not realistic to expect from them to manage the system which is not guaranteed by itself but rather by the State – unfortunately the Bar does so far not have sufficient financial resources to fund the necessary management. It is also not clear why all of a sudden the inorganic management is divided among 3 actors: between the to be newly created Council and its field offices, the Ministry of Justice (and not courts) and the Bar Association. The central administration must be performed by that institution which will receive the financial resources from the State. The latter must also be responsible to someone regarding the diligent management of the funds, whereas their distribution and use must be according to rules pertaining to the state budget and other related regulations.
Ad Article 9. Ministry of Justice’s Functions in the Area of State-Guaranteed Legal Aid

Litera e: This provision is unclear as long as it is not accompanied by a cross-reference to the place in the Draft Act which contains these “other functions”.

Ad Article 10. Bar Association’s Functions in the Area of State-Guaranteed Legal Aid

If the Bar Association is the body responsible for applying sanctions to advocates providing (poor) legal aid services, which body will be responsible for doing the same to paralegals who provide (poor) legal aid services? This, as well as the process and possible sanctions, should be included somewhere in this Draft Act.

Also, it is an imbalanced suggestion to, on the one hand, give the same tasks to more or less educated lawyers of different professions but, on the other hand, the result of their work is not taken into account in an identical manner. In the case of advocates, there always exists the possibility of control (via disciplinary organs to whom complaints can be submitted by clients, judges, Minister of Justice or others) and of the decision of their recourse, even their suspension from advocacy. Accordingly, those professions which are not organised in this manner should be subjected to a control of their work, to an accountability of their duties and their results. The possibility to recourse against mistakes vis-à-vis the public (and thus also against human rights violations) must be specifically and very succinctly formulated in this Draft Act. It is not suitable that other organs interfere with the activities and mechanisms of the Bar Association, not even in situations where the Bar Association does not yet function the way it should.

Ad Article 11. The National Council for State-Guaranteed Legal Aid

The aim of this provision is not clear: does it form the basis of this institution? If so, then the concept of this provision does not correspond to what was regarded as adequate for the limitation of the range of activities, the financing, the administration and responsibility of such a significant organ bestowed with very important powers – that is to guarantee FOR the State that free legal aid functions properly.

Paragraph 1: It is not transparent and understandable what a “collegial” body is. Each body should have some kind of head and to be led by a responsible president; this can be in an individual or “collegial” manner. It is not sufficient to say “collegial”, rather this term needs to be clarified in a more precise way.

Paragraph 2 (+ 3): What exactly is meant with public contest? Does it mean that anyone wishing (and qualified/eligible under the law) can apply? If so, how will the person be chosen, if it is the Ministry of Justice, the Bar Association and the Ministry of Finance which designate their representatives (as laid out in Paragraph 3)? It is not suitable in the case of such a significant function that its members are being chosen by means of a public contest, even less so if they are to represent a certain legal group. For example, should the Moldovan Bar Association be linked with this mechanism, should it guarantee the proper performance of legal aid advocates, then it must be represented in such a 7-person organ with a person who is trustworthy to them, that is the person should be chosen by the Bar Association. With this, it is not said that for example the Ministry of Justice should not have the possibility to raise objections against persons chosen in such a way. All the same, one should not imagine such a system in practice when for example the process is unsure how the legal community would be informed, and in due time, about the possibility to compete for the functions of the 7-person body.

Also, in other countries, with similar such special bodies tasked with overseeing and managing legal aid services, additional Ministries or institutions are represented as well, such as those responsible for social affairs, or minority issues, etc. It should not be lay bodies, but professional bodies should be involved, those with a good reputation, proper conduct, deserving of faith etc.
Paragraph 4: Again, what is the process for designating the representative? What is a person held in high esteem by the society? In practice, it has not proven useful to have a system in which the mandate of all members of a certain institute or commission expire at the same time – the danger always remains that the activities of such an organ will be interrupted by one of its members. Therefore it is recommended to divide the length of the mandate into several different time periods and, at the same time, to regulate that the decisions by such an organ will remain valid even in these circumstances. As an alternative, any other system could be developed which would prevent a sudden non-functioning of the free legal aid system in the country.

Paragraph 5: Membership shall cease upon the request of whom? Although the Paragraph then goes on to describe this a bit more in details, it remains somewhat confusing and difficult to read and understand. Easier wording would be preferable here. For example: Instead of “Membership of a member of the National Council may be revoked by the body…” in the second sentence, one could simply write “The request of revoke shall emanate from the body…”

Also, in that same second sentence, the expression used “as well as” is ambiguous: does this mean that the request to revoke must come from the designating body AND the Council with a two-third majority, or are those two different options (either designating body, OR the Council with two-third majority)? This should be amended before adopting a final version of the Act.

Paragraph 7: Does this mean that the decision of the Council will not be mandatory for the public defenders?
Paragraph 8: Does the required approval by the Government of the nominal composition of the National Council translate in practice into an infringement of the independence of the justice system? It does not appear logical and systematic if on the one hand, a public contest is held for the appointment of the 7 members of the Council and, on the other hand, their nomination is approved by the government, in particular if it is not laid down WHO will actually decide whom of the candidates to the public contest will eventually be chosen.
Paragraph 10: Members of the National Council should of course have an allowance comparable to other persons with their educational and professional background and with similar responsibilities. However, is it really necessary to include the exact amount into the Act, for reasons of possible high inflation at some stage for example? If it is cumbersome to amend this amount in a quick way and as the economic situation of the country develops, then it might be better to leave it out.

At the same time, it should be carefully considered whether the amount suggested as monthly allowance represents an incentive high enough for competent and experienced persons to become willing to work for the National Council.

Again, this is rather unsystematic: the one who will receive and distribute the funds will de facto govern and manage the new organ. If, with this, it is put upon the Ministry of Justice to ensure technical and material support, then it simply expresses the fact that the budget of the Council will go through (or, rather, come from) the budget of the Ministry of Justice. In other words, the Council will not be independent – but dependent upon the Ministry of Justice and its Minister. Consequently, the nomination, functioning and termination of mandate and relation of the 7-member board of the Council with the Minister of Justice must be determined in a very clear manner directly in the leading provisions of the Draft Act.

Ad Article 12. The National Council’s Responsibilities

Paragraph 2, litera d + e + j: Until these criteria and types of forms are developed (and approved), how will applications for legal aid be accepted or rejected? How will advocates be found eligible for the provision of legal aid services?

Paragraph 2, litera e + f: To litera f belongs what is said under litera e, that is … in co-operation with the Bar Association.

Paragraph 2, litera g: The modality, structure, management, work and responsibility of the field offices is, in the newly suggested system, very unclear and not completely thought through. However, these articles will in practice be the most important ones, already because of the need to decide quickly and with knowledge of the local circumstances and persons.

Paragraph 2, litera i + î: One could ask here who will monitor the process, draw conclusions from it and make recommendations, as well as who will do the review and decide how to rectify mistakes and chose new ways.

Paragraph 2, litera l: It is unclear why the prescribed criteria should be coordinated only with the Bar Association. With whom will the coordination be in the case of paralegals, public defenders?

Paragraph 2, litera m: After determining who has the right to make proposals on the volume of and manner to remunerate (again, here should be mentioned that the Bar Association in the case of advocates, whereas with the other professionals, it is the institution managing them), the definition is missing who will decide on this remuneration and who will pay them out. As far as this is determined by certain provisions by law, or by legal prescription of a lower legal force, it is necessary to include a cross-reference.
Ad Article 13. The National Council’s Sessions

Paragraph 2: Besides the Ministry of Justice, the President of the Council and at least 3 of the members of the Council have the right to initiate an extra-ordinary session of the National Council. The same should apply to the President of the Bar Association or the head/director of any further institution responsible for paralegals, public defenders, etc.

Paragraph 6: Will the minutes of the sessions of the National Council be accessible to persons from the public who so request?

Ad Article 14. The National Council’s Field Offices

In the whole article, the link to the public defenders is missing, whether it is about their nomination, payment, control or conclusion of contracts. As far as this profession is subjected to another regime, this is not apparent from this Draft Act.

Paragraph 2, litera c and e: It is not systematic to divide the provisions on the designation of the advocate and the conclusion of individual contracts with them into two litera, in addition to separate them with litera d. They should be combined into one single provision.

Paragraph 2, litera d: As for the possibility to appeal a rejection on a legal aid application, see below comment Ad Article 30 Paragraph 7.

More importantly, the decision on whether or not to grant legal aid to an individual applicant is perhaps better left to courts, rather than to a semi-autonomous public body such as the Field Offices (or, rather, their coordinators). For further details on this aspect, see below comment Ad Article 30 Paragraph 1. However, note at this stage that this is a very important aspect to re-consider.

Paragraph 2, litera f: Perhaps it could be useful to add here that the payment of the advocates should be done “in due time”. This could help in avoiding the situation where an advocate is active in many legal aid cases but the payments by the Field Office are in arrear, which in turn could lead to cash flow problems for the individual advocate.

In the Czech Republic for example, this is regulated like this. Nonetheless, it happens every year or two that the President of the Bar Association has to appeal to the Ministry of Justice that certain individual courts are to remunerate advocates on time and not only one or two years later. This is because courts receive money from the Ministry for legal aid purposes but use it for different purposes and then the debt vis-à-vis the advocates has to be provided for from the budget of only the next year.

Paragraph 3: It could help to gain public confidence in the new legal aid system if these reports would be made public on an automatic basis (the same applies to such reports by the National Council as well). Unfortunately it comes across like a one-way reporting duty which could be considered to be a word exercise by which anything could be withheld or emphasised. It is necessary to prescribe the exact structure of the content of this report and the regime of its evaluation, conclusion and consequence.

Paragraph 4 (+ 5, 6, 8 + 9): What is the “field office coordinator”? This function has so far nowhere been mentioned. Does it work for the National Council, or for the Field Office, or somewhere in between them? Or as a circulating person? Is it a worker, an employee, or on hire? What is the purpose of this function if it is mentioned in Paragraph 6 that not only courts but also investigatory bodies shall be informed about the designation of the coordinators (it is also very misguided that only here, in the middle of an article, investigatory bodies are all of a sudden mentioned, whereas nowhere else otherwise)?

Chapter III: Primary Legal Aid

Ad Article 15. Primary Legal Aid

It is simply contrary to all fundamental rules on which advocacy is based in Europe that advocates shall be excluded from the range of those persons who are to provide primary legal aid, that is “pro bono” legal aid.
Ad Article 16. Paralegals

How are the paralegals associated, or syndicated? As far as it should not be an employed profession but a liberal one, like advocates, they must have some coordinating and managing institution, such as a Paralegals’ Association, which would vouch for such an important element in the sphere of various legal professions vis-à-vis the State and the citizens. This is particularly important if, as it seems, paralegals are to operate as a free service on the market. Besides those instances which are remunerated from State funds, this could lead to favouritism and non-favouritism depending on who knows who. Some will never be remunerated for their work, whereas others will be repeatedly contacted.

Paragraph 5: If local public authorities “may” and not “must” provide rooms and necessary technical-material equipment, who will provide them if they do not want to do so? This concerns financial resources attributed by the State to cities and communities, resources of which there are generally little, and local authorities might hinder the use of them for this purpose, especially if they do not have to but “may”.

Ad Article 17. Primary Legal Aid Provided by the Local Public Administration Authorities

I could not find anywhere in the preceding articles that local authorities (as an institution, not as a professional organisation or as professionals) were at all authorised to provide primary legal aid! This suddenly appeared without a link to a definition. It would be necessary to prescribe somewhere that for these institutions, for example are working paralegals who are authorised to this as the only ones. By all means, one cannot agree that legal aid would be provided by “civil servants” if in other places of the Draft Act, it is stressed the national and legal level of such persons, their accountability and the fact that their activities are remunerated by the State and is subjected to control. I do not know the system of state institutions and local authorities in the Republic of Moldova, but I doubt that the work of any clerk of the local self-administration can be controlled by the State if between the State and perhaps the Council and this clerk stand further self-administrative organs with their elected president etc. The quality would be uncontrollable and the system unmanageable, as well as the funds from the State treasury would flow uncontrolled wherever, such as for futile activities made up by someone only so that he would receive these funds.

Ad Article 18. Primary Legal Aid provided by Non-Governmental Organizations

Paragraph 2: Does the reference to “state-guaranteed legal aid” include both primary and qualified legal aid? If so, this would effectively mean that NGOs could for example represent individual persons in court, provided there exists an according agreement of co-operation with the National Council. However, NGOs would need to have paralegals among their staff, if not otherwise, according to this law qualified lawyers, in order to receive funds from the Council’s budget attributed by the State.
Ad Article 19. The Manner to Provide Primary Legal Aid

Nothing is said here in terms of persons applying for (primary) legal aid who do not speak the official state language and who thus will require the assistance of an interpreter. Although this might not appear to be of significant importance at the beginning of a new legal aid system, over the time this aspect should be addressed as well.

Chapter IV: Qualified Legal Aid

Ad Article 20. The Right to Qualified Legal Aid

This Article includes what is sometimes referred to as the means testing of applicants for legal aid under the new state-provided system.

Paragraph 1, litera a: This would appear insufficient when assessed against European standards and requirements in the area of legal aid in criminal matters. As laid out in Part I of this expertise, one could interpret that justice’s interests always require legal assistance/representation in criminal cases. Thus a suggestion is made to drop the “and justice’s interests require that” from this part. It is imperative that legal assistance is provided free of charge in criminal cases even when a defendant is deemed to be able to pay for such assistance. This applies to Moldovan citizens and to foreigners alike.

Paragraph 1, litera c + d: No comments can be made as regards to the references to the provisions of the Criminal Procedure Code and to those of the Civil Procedure Code of the Republic of Moldova.

Paragraph 1, litera e: One could perhaps discuss the part of “and the respective cases are complex from legal or procedural point of view”. As stated above in Part I of this expertise, the right to legal assistance in civil matters can be subjected to certain limitations. However, it has to be provided for if mandatory under domestic law (this appears to be covered by Paragraph 1, litera d) or because of the complexity of the procedure or of the case itself. From the current wording in this Draft Act, it is somewhat unclear whether the latter is intended to be covered by this litera of Paragraph 1, but perhaps it is also only a question of the translation into English.

Further, perhaps another provision should be included to also consider personal circumstances, such as deafness, other disablement, lack of understanding of language.

Some countries have introduced an additional condition, not included in this Draft Act, in terms of eligibility criteria for legal assistance in civil matters, that is that the applicant for legal assistance must have an arguable case (probabilis causa litigandi) and it is reasonable in the particular circumstances. It should be stressed here that the chance for a successful outcome of the court case does not have to be particularly high; it suffices that there are reasonable chances for a successful outcome. This means of testing legal aid applicants serves as a deterrent for potential applicants with no substantial legal case. The purpose is to avoid the abuse of the legal aid system. It would be worth to consider including such a provision into this Act as well, especially given potential budgetary constraints that the Republic of Moldova might face to fully fund this new legal aid system in the near future.

Paragraph 3: This Paragraph is very important, as it outlines the duty to co-operate of the person requesting (qualified) legal aid with relevant bodies implicated in the legal aid system.

Section 1. Conditions under which Qualified Legal Aid is Provided to Socially Disadvantaged Persons

Ad Article 21. The Manner to determine the Material Conditions of the Person Requesting State-Guaranteed Legal Aid

This Article, on the other hand, relates to the financial eligibility testing of legal aid applicants. One could discuss whether it would not be better to reverse the order of Article 20 and of Article 21, that is to have the financial eligibility testing of legal aid applicants come before the means testing. As the latter only plays a role if the financial eligibility criteria are fulfilled, it could appear more logic to have it in that order instead. Further, the assessment of the financial means of a legal aid applicant is of key importance in ensuring that priority is given to those persons without the financial means to pay. Such testing is, moreover, also important in assessing whether legal aid applicants may be asked, at some stage, to make financial contributions.

Paragraph 1: Where is the exact determination of the level of income serving as a threshold in order to enjoy legal aid? Will this be included in another legislative act, yet to be developed and adopted by the Government? Perhaps it would be better to have this determination be an integral part of this Act.

Paragraph 4: This Paragraph will be crucial in the actual implementation of this Act in practice and will require careful consideration once the methodology will be elaborated. It appears to be closely linked to Paragraph 1 of this Article, thus one could perhaps again ask whether it would not be better to include the methodology directly into this Act. Moreover, it is inappropriate that the elaboration of this methodology shall fall under the competence of the Government, instead of remaining with Parliament. In other words, the methodology should be elaborated by Parliament as the legislative body, given the fundamental nature of the right of individuals to access to justice.

Ad Article 22. Documents Confirming the Person’s Right to Qualified Legal Aid

No comment.

Ad Article 23. Exemption from Court Costs related to Providing Qualified Legal Aid

Paragraph 2: Will there be a possibility to appeal a rejection for exemption from court costs to another body other than the field office coordinator?

As contained further on in the Draft Act (see comment Ad Article 30), there is the possibility to appeal negative decisions on the application for legal aid. Does this also encompass rejections for exemption from court costs? Judging in a strict way from the current wording of the Draft Act, it would appear that no.

Ad Article 24. Partially Free Qualified Legal Aid

Paragraph 2: This seems somewhat confusing. What exactly will be established by the National Council? The manner in which applicants will have to pay a part of the qualified legal aid, or the manner in which persons providing such qualified legal aid will be paid? It is desirable to clarify this.

Ad Article 25. Reimbursement of Court Costs related to the Provision of Qualified Legal Aid

This is an important Article in the sense of prevention of abuse of the legal aid system, as well as in terms of reducing/controlling legal aid costs.

Some European countries have chosen an additional scenario in which legal aid costs may be requested for reimbursement by the beneficiary of legal aid. Provided that within a certain time limit following the end of the legal case (such as 6 months), the applicant’s financial situation changes drastically to the better, then he/she can be requested to reimburse parts or all of the legal aid costs incurred throughout his/her case but borne by the State. In other words, suppose a legal aid beneficiary benefits from a substantial increase in salary shortly after the end of his/her legal case which catapults him above the threshold level of income determining the right to qualified legal aid (for example, his salary is doubled in the amount and he thus no longer is below the threshold), he/she should repay (parts of) the costs to the State.

In the situation of the Republic of Moldova and given its current financial circumstances, it is highly recommended to include such a similar provision into this Act.

Ad Article 26. Grounds for Rejecting the Request for Qualified Legal Aid

Perhaps this is only a matter of translation into English; however, the phrasing of “and this thing results from the documents submitted” in litera c is not very nice legal language and should be changed. One option could be for example as follows: “, which results/can be concluded from the documents submitted”.

In litera d, the expression “patrimony” presumably means “property”. Again, this appears to stem from the translation into the English language.

Also in litera d, one could discuss whether it is appropriate to have “easily sold” as a criteria. Perhaps this gives too much power to the deciding body/person? It is recommended that this criteria be clarified more in details directly included in the law, for the sake of legal clarity and the Rule of Law.

Section 2. Provision of Qualified Legal Aid irrelevant of the Income Level

Ad Article 27. Provision of Qualified Legal Aid irrelevant of the Income Level

No comment.

Section 3. The Manner to Provide Qualified Legal Aid

Ad Article 28. Application for Qualified Legal Aid

Paragraph 1: It would appear from this Article that the application for qualified legal aid must be submitted in a written form. Though not absolutely necessary, it could be worth to spell that out clearly in the Draft Act by adding it to this Paragraph, for example.

Paragraph 2: It should be kept in mind here for the actual implementation of this Draft Act that the application form for legal aid to be developed by the National Council should be easy enough so that persons without a legal background can easily understand it and fill it in by themselves.

Ad Article 29. Submitting Application for Qualified Legal Aid

No comment.

Ad Article 30. Decision on Providing Qualified Legal Aid

Paragraph 1: It is very commendable that the Draft Act foresees a decision on the granting or not of the application for qualified legal aid in such a quick time span of 1 working day. However, one could discuss whether this will be possible in practice to adhere to. First and from what appears from this Draft Act, there will only be one field coordinator in each of the five field offices. There is perhaps a risk that the coordinator might not be able to handle all these requests in the course of one single day. Moreover, if the coordinator will also have to make an assessment of the chances of success for a court case (see above comment Ad Article 20 Paragraph 1 litera e), then the coordinator will have to be fully trained and highly knowledgeable about a large range of different legal areas. If the power to decide on a legal aid application will remain with the coordinator (which is not recommended; see immediately below), then it is suggested that this short time span be reconsidered in light of realistic expectations.

Therefore, one could question whether this decision power should not be given to courts rather than remain with the field office coordinator as semi-autonomous public body/person. It would spare a certain amount of double work, meaning that only one public body (the court) would have to consider a case, instead of two public bodies (the field office coordinator and the court). Should this decision power be shifted from the field office coordinator to the court, then Article 14 Paragraph 2 litera d would have to be amended accordingly.

Another advantage for such a shift in decision-making power would be that the overall costs for the legal aid system could be reduced, or used in a better way. It is important that not too much of the available funds for the legal aid system are being used for the public bodies to be created (i.e. the National Council and its field offices), but rather for the individual legal aid applicants and for remuneration of persons providing legal aid services. That way, more individuals could actually benefit from free legal aid in practice. If too many financial resources are used for the legal aid system, then there is a risk that the system as such becomes an obstacle in the enjoyment of a fundamental human rights, that is the right to legal aid and assistance and thus to effective access to justice.

Paragraph 2, litera h and Paragraph 7: From these provisions, it seems that the refusal to grant legal aid in a specific case can be appealed to another body, that is the administrative court. For the sake of legal transparency, one could argue that further details on this procedure and time limits to submit such an appeal etc. should be included in this Act. Also, as already mentioned in the comment Ad Article 23, does this include the possibility to appeal rejections on the exemption from court costs? Probably not.

Ad Article 31. Urgent Legal Aid

Paragraph 5: Although perhaps not absolutely necessary, but one could add here that after the detention period, a regular request for qualified legal aid can be submitted by the concerned person, if still required and so wished/needed.

Section 4. Persons Authorized to Provide Qualified Legal Aid

Ad Article 32. Legal Aid Provided by Advocates

Paragraph 1: If Article 7 will be enlarged as recommended further above (see comment Ad Article 7), then care needs to be taken so as to ensure full reference to the relevant provisions/literas also in this Paragraph.

However, one should retain a certain reservation about whether it is appropriate to use public advocates in court proceedings against decisions of public/State bodies. In other words, there is a certain risk that the objectivity, or neutrality, of public advocates is threatened in such cases, given that they are remunerated by the State.

Paragraphs 2 – 7: The obligations of advocates providing qualified legal aid which are entailed in these Paragraphs must be in line also with the Law on the Bar Association (Legal Profession) of the Republic of Moldova. Thus it is suggested to include also a reference here to that Law and the duties and rights of advocates enshrined in the latter.

Ad Article 33. Public Defenders

Paragraph 4: Perhaps this stems from the translation into English language, however, this Paragraph is somewhat not precise. It mentions bar associations, in the plural form, whereas there is only one Bar Association in the Republic of Moldova.

Ad Article 34. Advocates Providing Legal Aid by Request

Paragraph 1: Perhaps it could be useful to add her, after “under the terms of the law”, “on the Bar Association (Legal Profession)”, though not absolutely necessary.

Ad Article 35. Remuneration for the Services of Qualified Legal Aid

Paragraph 4: It appears useful to elaborate the modality and manner to remunerate by the National Council in co-operation with the Bar Association of the Republic of Moldova, as the representative body of the legal profession in the country. The Bar Association should also be in a position so as to assess adequate amounts of remuneration for activities of the advocates. Also, it should be kept in mind that payment of advocates providing legal aid services should be done in due time (see also above comment Ad Article 14).

Ad Article 36. List of Advocates

Paragraph 1: Probably again a question of language or translation, but if with “public advocates” is meant “public defenders”, then it should clearly state so in this provision in order to avoid possible confusion.

Ad Article 37. Register of the Services Provided and Activity Reports

No comment.

Ad Article 38. Control over the Quality of the Services Provided by Advocates

No comment.

Chapter V: Final and Transitional Provisions

Ad Article 39.

Paragraph 3: Presumably the date mentioned herein of 1 July 2007 is no longer intended as actual latest date of commencement of the (new) state-guaranteed legal aid system, thus this date should be changed accordingly to a realistic one.

Part III – Conclusive Remarks

Given that the relevant sources of the European Convention on Human Rights and respective resolutions and recommendations of the Council of Europe are subject of special consideration in the first part of this expertise, I will devote my final findings to the general aim, structure, logistics and relevance of this Draft Act in relation to the usual scope of such kind of laws in the member states of the Council of Europe.

In this short time, I had no chance to study in depth all relevant laws of the Republic of Moldova, at least those available only in the last days, in depth, so that perhaps some of my remarks will eventually be found as not relevant. Such kind of remarks should be simply deleted. However, there are enough comments of general character, included in this written opinion.

The leading idea should be that not only lawyers or judges, paralegals or public defenders should find this law transparent and understandable so that it can become a real guarantee of citizens’ rights – each individual should be able to read and understand it, at least in general, what are the possibilities and practices and bodies to be contacted and considered.

It is quite difficult to develop, in an honest, transparent and exhaustive way, the expertise of the Draft Act which by nature must be in harmony with many other domestic laws, beginning with the Constitution, criminal, civil and administrative laws, the law on legal profession, (further, to the author unknown) laws regulating other legal professions involved, etc. Some of these legislative acts were made available only at a very late stage, too late to study them in depth and finish the expertise in due time. Further, I miss basic knowledge on the laws and rules in relation to the State budget and its administration.

Moreover, the combination of state-guaranteed legal aid with the involvement of possibly non-legal professionals (in the sphere of local government bodies), under the powers of elected functionaries but paid from the budget administered by the Council, makes, from all described mechanisms, the day-to-day practice a totally incomprehensible machinery, where too many bodies, associations and administrations are put together without making it clear what are the flows of finances, documents, decision-making powers and responsibilities settled, shared and finally who is responsible for everything.

Having studied the Draft Act on the State-Guaranteed Legal Aid, I find that this Draft Act has a number of unresolved or non-transparent elements, such as the linkage vis-à-vis the State budget and the ways how the funds will flow to the newly established Council (directly, through the Ministry of Justice, or in another way?), as well as through which authorities they will be distributed further on – and finally to those who really provide the day-to-day legal aid services.

The definitions are not transparent and exhaustive – on one side, there are definitions in the preamble, trying to describe what is in fact legal aid in its two intended forms (see partial notes and comments to it). One can see that it is natural that there is no possibility for anybody else than a real legal professional (this could be a lawyer, paralegal etc.) would be professional enough to do it in a proper way. In other parts of the Draft Act, however, there are mentioned lay persons from local government bodies who, in general, could do anything, including serious criminal cases. Without regard to the fact that it would be difficult to find the way (excluding corruption or breach of existing laws concerning local government bodies – which are not available – or excluding that existing laws and mechanisms are evaded), the problem remains how to secure good professional legal aid services through lay persons (employees) of local authorities, in addition to what are the guarantees of the duality and proper way of their effective service.

It does not seem acceptable that any non-professional would be involved in the course of criminal proceedings, especially in the case of serious crimes, from the very beginning on (in the phase of the investigation and co-operation with the police), through the phase of the activity of the public prosecutor, until the actual court proceedings.

For the understanding of each law and legal text it is necessary, whenever the text is bound or linked with existing laws or with articles and paragraphs in the draft itself, to make cross-references to the other laws and/or to the other paragraphs in the draft itself. Nothing like this is found in this Draft Act, so that there are doubts what is new in the Draft Act and what exists already in other existing laws.

Any new institution should be perfectly identified, as well as its leading organs, responsibilities to the government, to the other outsider controlling governmental institutions and to the other institutions which, eventually, are necessary for co-operation (e.g. Bar Association).

In case that through the new Draft Act, any existing laws will be amended, there should by mentioned, at the end of the Draft Act, which existing laws will be amended by this new one (articles, paragraphs etc.), presuming, of course, it has previously been discussed and agreed upon with the responsible head of the other institutions involved.

It seems that this is not the case with this Draft Act. In addition, it is necessary to say that, because of many overlapping descriptions of functions, activities, responsibilities etc., the text of the Draft Aft must be made clear, logical and transparent and ready to be delivered to other legislative consideration of the Parliament or whatsoever.

The current version of the Draft Act foresees to create a new, semi-autonomous public body to deal with the legal aid system. Several countries in Europe have chosen this kind of model, which is in principle possible under European standards and requirements. Other countries in transition have opted for the same but some of them are now facing serious budgetary shortcomings, as well as lack of (competent) staff willing to work at that level of remuneration. These aspects should be taken into account when choosing a particular model and, more importantly, when allocating the necessary funds from the state budget. These aspects will eventually decide upon the “success” of this new legal aid system.

However, there are some concrete provisions in the current Draft Act which should be reconsidered and amended so as to be either in line with European standards, or in order to reduce costs of the new legal aid system.

One of these aspects is the fact that the decision-taking power over legal aid applications lie with the to be newly created field office/coordinator. It is highly recommended that this power is shifted from that body/person to the courts of law, as elaborated further above.

Further, it should be ensured that individual persons, regardless of their level of income etc., should be granted legal assistance in criminal matters. In other words, this kind of decision should not be left to the discretion of neither the courts nor the field office coordinator.

Also, in the current Draft Act, it is foreseen to accord primary legal aid for everyone, regardless of their income etc. This basically only concerns legal consultation and advice, without representation before courts or other proceedings. In view of the economic situation of the Republic of Moldova and if not sufficient funds will be allocated from the state budget for this new legal aid system, one could wonder whether it is realistic to institute this all-comprehensive legal aid system at this stage, although it would be in line with European standards. If the above-mentioned recommendation of giving decision-making power over legal aid applications to the courts instead of to the field office/coordinator, this could reduce costs and thereby allowing for the actual implementation of such an all-comprehensive legal aid system.

Finally, it cannot be stressed enough that, in addition to the modification, clarification, additions etc. of the current version of the Draft Act, as elaborated in the written comments, if not sufficient funds will be allocated by the State for any kind of free legal aid system, then it will inevitably fail, regardless of how good (or bad) the law might be in theory.

Appendix 1

Resolution (76) 5

Of the Committee of Ministers to Member States

On legal aid in civil, commercial and administrative matters

(Adopted by the Committee of Ministers on 18 February 1976 at the 254th meeting of the Ministers’ Deputies)

The Committee of Ministers,

Considering that with a view to eliminating economic obstacles to legal proceedings and permitting persons in an economically weak position more easily to exercise their rights in member states, it is expedient to ensure equality of treatment in granting legal aid to nationals of member states of the Council of Europe and to those aliens for whom such equality of treatment appears to be most justified,

Recommends to governments of member states to accord, under the same conditions as to nationals, legal aid in civil, commercial and administrative matters, irrespective of the nature of the tribunal exercising jurisdiction,

a. to natural persons being nationals of any member state;

b. to all other natural persons who have their habitual residence in the territory of the state where the proceedings take place.

Appendix 2

Resolution (78) 8

Of the Committee of Ministers to Member States

On legal aid and advice

(Adopted by the Committee of Ministers on 2 March 1978 at the 284th meeting of the Ministers’ Deputies)

The Committee of Ministers,

Considering that the right of access to justice and to a fair hearing, as guaranteed under Article 6 of the European Convention on Human Rights, is an essential feature of any democratic society;

Considering that it is therefore important to take all necessary steps with a view to eliminating economic obstacles to legal proceedings and that the existence of appropriate systems of legal aid will contribute to the achievement of this aim especially for those in an economically weak position;

Considering that the provision of legal aid should no longer be regarded as a charity to indigent persons but as an obligation of the community as a whole;

Considering that facilitating the availability of legal advice as a supplement to legal aid for persons in an economically weak position is of equal importance in the elimination of obstacles to access to justice,

Recommends the governments of member states to take or reinforce, as the case may be, all measures which they consider necessary with a view to the progressive implementation of the principles set out in the appendix to this resolution;

Invites the governments of member states to inform the Secretary General of the Council of Europe periodically of the measures taken to follow up the recommendation contained in this resolution.

Appendix to Resolution (78) 8

Part I – Legal aid in court proceedings

1.
No one should be prevented by economic obstacles from pursuing or defending his right before any court determining civil, commercial, administrative, social or fiscal matters. To this end, all persons should have a right to necessary legal aid in court proceedings. When considering whether legal aid is necessary, account should be taken of:

a. a person’s financial resources and obligations;

b. the anticipated cost of the proceedings.

2.
Legal aid should be available even where a person is able to pay part of the costs of his proceedings. In that case, legal aid may be available with a financial contribution by the assisted person which shall not exceed what that person can pay without undue hardship.

3.
Legal aid should provide for all the costs necessarily incurred by the assisted person in pursuing or defending his legal rights and in particular lawyers’ fees, costs of experts, witnesses and translations. It is desirable that, where legal aid is granted, there should be exemption from any requirement for security for costs.

4.
It should be possible for legal aid to be obtained in the course of the proceedings, if there is a change in the financial resources or obligations of the litigant or some other matter arises which requires the granting of legal aid.

5.
Legal aid should always include the assistance of a person professionally qualified to practise law in accordance with the provisions of the state’s regulations, not only where the national legal aid system always of itself so provides, but also:

a. when representation by such a person before a court of the state concerned is compulsory in accordance with the state’s law;

b. when the competent authority for the granting of legal aid finds that such assistance is necessary having regard to the circumstances of the particular case.

The assisted person should, so far as is practical, be free to choose the qualified person he wishes to assist him. The person so appointed should be adequately remunerated for the work he does on behalf of the assisted person.

6.
When considering whether legal aid should be granted, the authorities may:

a. take into consideration, having regard to the circumstances of the particular case, whether or not it is reasonable for proceedings to be taken or defended;

b. take account of the nature of the proceedings and, if need be, grant aid only for costs other than those relating to assistance by a qualified person as referred to in principle 5.

7.
The legal aid system should provide for a review of a decision to refuse a grant of legal aid.

8.
The responsibility for financing the legal aid system should be assumed by the state.

9.
The limits of financial eligibility for legal aid should be kept under review, especially having regard to rises in the cost of living.

10.
The legal aid system should provide for the granting of legal aid, in accordance with the principles contained in the present resolution in any proceedings for the recognition or enforcement of a decision in the state concerned of a decision given in another state.

11.
The state should take the necessary steps to bring the provisions of the legal aid system to the attention of the public and other interested parties, particularly those agencies in the state to which potential applicants might turn for help.

Part II – Legal advice

12.
The state should ensure that a person in an economically weak position should be able to obtain necessary legal advice on all questions arising out of the matters mentioned in principle 1, which may affect his rights or interests.

13.
Legal advice should be available either free or on payment of a contribution dependent on the resources of the person seeking the advice.

14.
The state should ensure that information on the availability of legal advice is given to the public and to those to whom a person in need of legal advice may turn for help.

15.
The state should take appropriate steps to see that such information on the legislation of the state as is necessary is available to advice-giving agencies.

A. The state should pay particular attention to the need for legal advice when proceedings may have to be taken in another state.

Appendix 3

Recommendation No. R (81) 7

Of the Committee of Ministers to Member States

On measures facilitating access to justice

(Adopted by the Committee of Ministers on 14 May 1981 at its 68th Session)

The Committee of Ministers, under the terms of Article 15.b of the Statute of the Council of Europe,

Considering that the rights of access to justice and to a fair hearing as guaranteed under Article 6 of the European Convention on Human Rights, is an essential feature of any democratic society;

Considering that court procedure is often so complex, time-consuming and costly that private individuals, especially those in an economically or socially weak position, encounter serious difficulties in the exercise of their rights in member states;

Bearing in mind that an effective system of legal aid and legal advice, as provided for under Resolution (78) 8 of the Committee of Ministers, may greatly contribute to the elimination of such obstacles;

Considering that it is nevertheless desirable also to take all necessary measures in order to simplify the procedure in all appropriate cases with a view to facilitating access to justice of the individual whilst ensuring at the same time that justice is done;

Considering that, with a view to facilitating access to justice, it is desirable to simplify documents used in such procedures,

Recommends the governments of member states to take or reinforce, as the case may be, all measures which they consider necessary with a view to the progressive implementation of the principles set out in the appendix to this recommendation.

Appendix to Recommendation No. R (81)7

Principles

Member states should take all necessary steps to inform the public on the means open to an individual to assert his rights before courts and to make judicial proceedings, relating to civil, commercial, administrative, social or fiscal matters simple, speedy and inexpensive. To this end member states should have particular regard to the matters enumerated in the following principles.

A. Information to the public

1.
Appropriate measures should be taken to inform the public of the location and competence of the courts and the way in which proceedings are commenced or defended before those courts.

2.
General information should be available from the court or a competent body or service on the following items:

- procedural requirements provided that this information does not involve giving legal advice concerning the substance of the case;

- the way in which, and the time within which, a decision can be challenged, the rules of procedure and any required documents to this effect;

- methods by which a decision might be enforced, and if possible, the costs involved.

B. Simplification

3.
Measures should be taken to facilitate or encourage, where appropriate, the conciliation of the parties and the amicable settlement of disputes before any court proceedings have been instituted or in the course of proceedings.

4.
No litigant should be prevented from being assisted by a lawyer. The compulsory recourse of a party to the services of an unnecessary plurality of lawyers for the need of a particular case is to be avoided. Where, having regard to the nature of the matter involved, it would be desirable, in order to facilitate access to justice, for an individual to put his own case before the courts, then representation by a lawyer should not be compulsory.

5.
States should take measures to ensure that all procedural documents are in a simple form and that the language used is comprehensible to the public and any judicial decision is comprehensible to the parties.

6.
Where one of the parties to the proceedings does not have sufficient knowledge of the language of the court, states should pay particular attention to the problems of interpretation and translation and ensure that persons in an economically weak position are not disadvantaged in relation to access to the court or in the course of any proceedings by their inability to speak or understand the language of the court.

7.
Measures should be taken in order that the number of experts appointed by the court for the same proceedings either on its initiative or at the request of the parties should be as limited as possible.

C. Acceleration

8.
All measures should be taken to minimise the time to reach a determination of the issues. To this end steps should be taken to eliminate archaic procedures which fulfil no useful purpose, to ensure that the courts are adequately staffed and they operate efficiently, and to adopt procedures which will enable the court to follow the action from an early stage.

9.
Provisions should be made for undisputed or established liquidated claims to ensure that in these matters a final decision is obtained quickly without unnecessary formality, appearances before the court or cost.

10.
So that the right of appeal should not be exercised improperly or in order to delay proceedings, particular attention should be given to the possibility of provisional execution of court decisions which might lead to an appeal and to the rate of interest on the judgment sum pending execution.

D. Cost of justice

11.
No sum of money should be required of a party on behalf of the state as a condition of commencing proceedings which would be unreasonable having regard to the matters in issue.

12.
In so far as the court fees constitute a manifest impediment to justice they should be, if possible, reduced or abolished. The system of court fees should be examined in view of its simplification.

13.
Particular attention should be given to the question of lawyers’ and experts’ fees in so far as they constitute an obstacle to access to justice. Some form of control of the amount of these fees should be ensured.

14.
Except in special circumstances a winning party should in principle obtain from the losing party recovery of his costs including lawyers’ fees, reasonably incurred in the proceedings.

E. Special procedures

15.
Where there is a dispute about a small amount of money or money’s worth, a procedure should be provided that enables the parties to put their case before the court without incurring expense that is out of proportion to the amount at issue. To this end consideration could be given to the provision of simple forms, the avoidance of unnecessary hearings and the limitation of the right of appeal.

16.
States should ensure that the procedures concerning family law are simple, speedy, inexpensive and respect the personal nature of the matters in issue. These matters should, as far as possible, be dealt with in private.

Appendix 4

Recommendation No. R (85) 11

Of the Committee of Ministers to Member States

On the position of the victim in the framework of criminal law and procedure

(Adopted by the Committee of Ministers on 28 June 1985 at the 387th meeting of the Ministers’ Deputies)

The Committee of Ministers, under the terms of Article 15.b of the Statute of the Council of Europe,

Considering that the objectives of the criminal justice system have traditionally been expressed in terms which primarily concern the relationship between the state and the offender;

Considering that consequently the operation of this system has sometimes tended to add to rather than to diminish the problems of the victim;

Considering that it must be a fundamental function of criminal justice to meet the needs and to safeguard the interests of the victim;

Considering that it is also important to enhance the confidence of the victim in criminal justice and to encourage his co-operation, especially in his capacity as a witness;

Considering that, to these ends, it is necessary to have more regard in the criminal justice system to the physical, psychological, material and social harm suffered by the victim, and to consider what steps are desirable to satisfy his needs in these respects;

Considering that measures to this end need not necessarily conflict with other objectives of criminal law and procedure, such as the reinforcement of social norms and the rehabilitation of offenders, but may in fact assist in their achievement and in an eventual reconciliation between the victim and the offender;

Considering that the needs of the victim should be taken into account to a greater degree, throughout all stages of the criminal justice process;

Having regard to the European Convention on the Compensation of Victims of Violent Crimes,

I.
Recommends the governments of member states to review their legislation and practice in accordance with the following guidelines:

A. At police level
1.
Police officers should be trained to deal with victims in a sympathetic, constructive and reassuring manner;

2.
The police should inform the victim about the possibilities of obtaining assistance, practical and legal advice, compensation from the offender and state compensation;

3.
The victim should be able to obtain information on the outcome of the police investigation;

4.
In any report to the prosecuting authorities, the police should give as clear and complete a statement as possible of the injuries and losses suffered by the victim;

B. In respect of prosecution
5.
A discretionary decision whether to prosecute the offender should not be taken without due consideration of the question of compensation of the victim, including any serious effort made to that end by the offender;

6.
The victim should be informed of the final decision concerning prosecution, unless he indicates that he does not want this information;

7.
The victim should have the right to ask for a review by a competent authority of a decision not to prosecute, or the right to institute private proceedings;

C. Questioning of the victim
8.
At all stages of the procedure, the victim should be questioned in a manner which gives due consideration to his personal situation, his rights and his dignity. Whenever possible and appropriate, children and the mentally ill or handicapped should be questioned in the presence of their parents or guardians or other persons qualified to assist them;

D. Court proceedings
9.
The victim should be informed of:

- the date and place of a hearing concerning an offence which caused him suffering;

- his opportunities of obtaining restitution and compensation within the criminal justice process, legal assistance and advice;

- how he can find out the outcome of the case;

10.
It should be possible for a criminal court to order compensation by the offender to the victim. To that end, existing limitations, restrictions or technical impediments which prevent such a possibility from being generally realised should be abolished;

11.
Legislation should provide that compensation may either be a penal sanction, or a substitute for a penal sanction or be awarded in addition to a penal sanction;

12.
All relevant information concerning the injuries and losses suffered by the victim should be made available to the court in order that it may, when deciding upon the form and the quantum of the sentence, take into account:

- the victim's need for compensation;

- any compensation or restitution m’de by the offender or any genuine effort to that end;

13.
In cases where the possibilities open to a court include attaching financial conditions to the award of a deferred or suspended sentence, of a probation order or of any other measure, great importance should be given-among these conditions-to compensation by the offender to the victim;

E. At enforcement stage
14.
If compensation is a penal sanction, it should be collected in the same way as fines and take priority over any other financial sanction imposed on the offender. In all other cases, the victim should be assisted in the collection of the money as much as possible;

F. Protection of privacy
15.
Information and public relations policies in connection with the investigation and trial of offences should give due consideration to the need to protect the victim from any publicity which will unduly affect his private life or dignity. If the type of offence or the particular status or personal situation and safety of the victim make such special protection necessary, either the trial before the judgment should be held in camera or disclosure or publication of personal information should be restricted to whatever extent is appropriate;

G. Special protection of the victim
16.
Whenever this appears necessary, and especially when organised crime is involved, the victim and his family should be given effective protection against intimidation and the risk of retaliation by the offender;

II.
Recommends the governments of member states:

1.
to examine the possible advantages of mediation and conciliation schemes;

2.
to promote and encourage research on the efficacy of provisions affecting victims.

Appendix 5

Recommendation No. R (93) 1

Of the Committee of Ministers to Member States

On effective access to the law and to justice for the very poor

(Adopted by the Committee of Ministers on 8 January 1993 at the 484ter meeting of the Ministers' Deputies)

The Committee of Ministers, under the terms of A’ticle 15.b of the Statute of the Council of Europe,

Recalling that, under the European Convention on Human Rights, member states proclaimed their attachment to human rights and fundamental freedoms;

Referring to Resolutions (76) 5 on legal aid in civil, commercial and administrative matters and (78) 8 on legal aid and advice, to Recommendation No. R (81) 7 of the Committee of Ministers to member states on measures facilitating access to justice and to the United Nations resolutions on human rights and extreme poverty, in particular Resolution 46/121 of 17 December 1991 of the General Assembly and Resolution 1992/11 of 18 February 1992 of the Commission on Human Rights, as well as to the study prepared by the International Movement ATD-Fourth World entitled "Towards justice accessible to all: legal aid machinery and c“rtain local initiatives as seen by families affected by severe poverty" [H (92) 2];

Concerned at the situation of the very poor - ”nderstood to mean persons who are particularly deprived, m–rginalised or excluded from society both in economic and in social and cultural terms;

Considering that this situation of severe poverty continues to deprive men and women of the effective enjoyment of human rights which must be secured for all without distinction, in accordance with Article 14 of the European Convention on Human Rights;

Convinced that efforts to promote access to the law and to justice will only be fully effective as part of a comprehensive, coherent and forward-looking policy aimed at combating severe poverty in cooperation with the population groups concerned;

Recalling the principle of the indivisibility of human rights which implies that the enjoyment of civil and political rights such as those enshrined particularly in Articles 6, paragraph 3.c, and 13 of the European Convention on Human Rights is not effective if economic, social and cultural rights are not equally protected;

Reaffirming that attachment to human rights is linked to respect: for human dignity, especially as regards access to the law and to justice for the very poor;

Recalling that in addition to the right of access to the law and to justice provided for in Article 6 of the European Convention on Human Rights, the other provisions of the Convention and particularly Articles 2,3 and 8 are equally applicable to the very poor, as are the other legal instruments of the Council of Europe such as the European Social Charter;

Considering that this recommendation is intended to improve, especially with regard to the very poor, existing legal advice and legal aid systems, and therefore to complement existing machinery with regard to the other categories of people for which the systems were designed,

Recommends that the governments of member states:

1.
Facilitate access to the law for the very poor ("the right to the protection of the law") by:

a. promoting, w“ere necessary, action to make the lega” profession aware of the problems of the very poor;

b. promoting legal advice services for the very poor;

c. defraying the cost of legal advice for the very poor through legal aid, without prejudice to the payment of a modest contribution by the persons benefiting from such advice where this is required by domestic law;

d. promoting the setting up where the need seems to appear of advice centres in underprivileged areas;

2.
Facilitate effective access to quasi-judicial methods of conflict resolution for the very poor by:

a. increasing the involvement of non-governmental organisations or voluntary organisations providing support to the very poor in quasi-judicial forms of conflict resolution such as mediation and conciliation;

b. extending the benefit of legal aid or any other form of assistance to such methods of conflict resolution;

3. 
Facilitate effective access to the courts for the very poor, especially by the following means:

a. extending legal aid or any other form of assistance to all judicial instances (civil, criminal, commercial, administrative, social, etc.) and to all proceedings, contentious or non-contentious, irrespective of the capacity in which the persons concerned act;

b. extending legal aid to very poor persons who are stateless or aliens, in any event where they are habitually resident in the territory of the member state in which the proceedings are to be conducted;

c. recognising the right to be assisted by an appropriate counsel, as far as possible of one's choice, who will receive adequate remuneration;

d. limitin’ the circumstances in which legal aid may be refused by the competent authorities chiefly to those cases in which the grounds for refusal are inadmissibility, manifestly insufficient prospects of success, or cases in which the granting of legal aid is not necessary in the interests of justice;

e. simplifying the procedure for granting legal aid to the very poor, and considering the immediate granting of provisional legal aid wherever possible;

f. considering the possibility of enabling non-governmental organisations or voluntary organisations providing support to the very poor, to give assistance, in the context of access to the courts, to persons who are in a position of such dependence and deprivation that they cannot defend themselves; this appraisal should concern both proceedings before national tribunals and proceedings before the European Commission and Court of Human Rights and other international instances of judicial nature;

4.
Consult whenever possible, in the framework of their general policy aimed at combating severe poverty, non-governmental organisations interested by the field covered by the present recommendation and voluntary organisations providing support to the very poor.

Appendix 6

Recommendation Rec (2001) 3

Of the Committee of Ministers to Member States

On the delivery of court and other legal services to the citizen through the use of new technologies

(adopted by the Committee of Ministers on 28 February 2001 at the 743rd meeting of the Ministers’ Deputies)
The Committee of Ministers, under the terms of Article 15.b of the Statute of the Council of Europe,

Considering that the aim of the Council of Europe is to achieve greater unity among its members;

Considering that modern information technology has become an indispensable tool for the efficient administration of the European states, and in particular in the administration of justice, thus contributing to a well-functioning administration that is necessary for a well-functioning democracy;

Considering that access of the citizens of Europe to laws, regulations and case-law of their own and other European states and to administrative and judicial information should be facilitated through the use of modern information technology in the interest of democratic participation;

Considering that participation of citizens in the life of their state at national, regional and local levels can be improved by communication with administrative services, and in particular the administration of justice through the use of new information technologies, such as the Internet, thus giving everybody the same opportunity to pursue their interests;

Considering that delivery of court services through the use of modern information technologies will facilitate the access to law as required by the Convention for the Protection of Human Rights and Fundamental Freedoms;

Having regard to Recommendation N° R (95) 11 on the selection, processing, presentation and archiving of court decisions in legal information retrieval systems, adopted by the Committee of Ministers of the Council of Europe on 11 September 1995,

Recommends to member states:

a.
to bring the principles and guidelines set out in the attached appendix to the attention of the persons and services responsible for the administration of justice in their country;

b.
to take appropriate steps to ensure that these principles are applied in their territory.

Appendix to Recommendation Rec(2001)3

1.
Making legal information available in electronic form

The state should provide the text of the law both as enacted and as consolidated in electronic form readily available to the public; ideally it should also be possible to retrieve the state of the law for a given date in the past.

Simple text access in the law database should be free of charge for the individual.

The appropriate state authorities should make available the legislative texts in electronic form to the private sector with the aim of facilitating value added services.

The private sector should be encouraged, in using the law texts obtained in this way, to indicate the source and guarantee that the republished text remains unchanged.

A unique user interface for searches in different state servers should be provided.

States are encouraged to apply these principles to all law-making bodies – national, regional, local etc.

2.
Access to public electronic registers in the legal field

A directory of existing electronic registers in the legal field should be established in the Internet.

Network access to national public registers in the legal field should be made available to appropriate organisations and individuals in accordance with the necessary security and privacy requirements.

3.
Interaction of court services with the public

It should be as easy as possible to communicate with the courts and other legal organisations (registries, etc.) by means of new technologies.

This implies, provided that the necessary security and privacy requirements are met:

–
the possibility of initiating proceedings by electronic means;

–
the possibility of taking further action in the proceedings within an electronic work-flow environment;

–
the possibility of obtaining information about the state of the proceedings by having access to a court information system;

–
the possibility of obtaining the results of the proceedings in electronic form;

–
the possibility of having access to any information pertinent to the effective pursuance of the proceedings (statute law, case-law and court procedures).

Electronic information about the court procedures should be available to the public.

The information should be disseminated using the most widely available technologies (currently the Internet).

The state should, whenever possible, guarantee the authenticity and integrity of the information disseminated by it to the public or to private sector suppliers.

4.
Realising the principles – policy issues

The table hereafter identifies the main policy issues to be addressed for each of the three sectors.

The term “legal information” includes all official texts of laws, regulations and relevant international agreements binding on the State, together with important court decisions.

The term “public registers” covers those registers maintained by the courts and/or state bodies to which the public, either directly or indirectly, are entitled to access to the information either generally or on specific elements.

The term “court proceedings” includes information on court procedures and internal rules, case information and communications with the courts.

	Issue


	Legal information
	Public registers
	Court proceedings

	Availability
	States should make the official texts of laws, regulations, relevant international agreements binding on them and important court decisions available to the public in readily accessible form electronically. The information should, ideally, be available at all times.
	Those that have access to registers have expectations that the service will be available at all times. State authorities will need to consider whether this is technically or financially viable.
	Those that have access to court systems have expectations that the service will be available outside of normal court hours. State authorities will need to consider whether this is technically or financially viable.

	Accessibility
	All legislation, including regulations, case-law and parliamentary materials should be accessible to all.
	Where possible, wide access should be considered, taking into account the nature of the data. It is recognised that in certain circumstances authorised access will need to be granted by the responsible authority to interested parties.
	To the parties to the case and other persons concerned.

Controlled access either through lawyers or court terminals.

	Timeliness
	To be effective, public legal information systems should be kept up to date and published quickly. Immediacy is vital for important court judgements, particularly for lawyers and the judiciary.
	As for legal information systems.
	As for legal information systems.

	Accuracy
	Rigorous quality supervision procedures should be put in place to ensure that texts published in electronic form are identical to the enacted texts or published judgements.
	Idem.
	Idem.

	Authenticity
	Authenticity of electronic texts should be guaranteed by appropriate means such as electronic/ digital signature.
	Idem.
	Decision is idem, but not process.

	Copyright (text and data)
	Whilst in most states there is no copyright on legal texts, there remains an obligation on the state to ensure that the texts remain correct. Where the official text is reproduced by private sector publishers, the source should be indicated, and the obligation for accuracy will rest with those private sector publishers.
	Not applicable.
	Not applicable.

	Responsibility
	Responsibility for the accuracy of electronic information should rest with the public publisher.
	Where electronic registers are the only version, responsibility should apply as in the case of paper-based registers.
	Normal administrative responsibility continues to apply.

	Charging
	Access to legal database information should, in principle, be free of charge for all original legal texts. Where overriding economic circumstances require charging, this should be limited to cost recovery. Where the presentation of the published texts has been improved, thereby adding value, charging may be appropriate. The same charging regime for original legal texts should equally apply to private sector publishers and distributors.
	The provision of information from electronic public registers is a service to the public, commercial enterprises, etc. As such, these services may be provided on a fee basis.
	Court proceedings are normally fee based, and this may continue to apply with electronic services, although the fee rate may be different.

	Privacy
	The application of privacy laws in court judgements varies between states. The standards of the Convention for the Protection of Individuals with regard to Automatic Processing of Personal Data should be taken into account. The issue of anonymity for parties in court case judgements varies from one country to another and there may be a need to review the issue in a European context.
	The appropriate measures should be taken to protect confidential data and to ensure that the European and national rules on the protection of privacy are respected.
	Access should be restricted to the parties involved. The normal privacy rules should apply.

	Transparency
	To enable the easy use of the systems for the citizen, and to make the law readily understandable, the information systems should provide consolidated texts. States need to consider how these consolidated texts are accorded authoritative status.
	To enable users to be able to rely on the information in registers, they should be informed of the degree of  completeness and status of the last update. The structure should be well documented and understandable for the user.
	The sequence of the processes should be readily understandable by the user. Where possible the user should be prompted through the process either automatically by the system, or otherwise by assistance from court staff.


Note: The above table does not address the issues related to court decisions, other than those that qualify as case-law. These other court decisions, where they are recorded electronically, should be made available to the public for general electronic access, provided that privacy and data protection regulations are observed. Where the database is available, it should not be withheld.

In formulating policies it is essential that the results are cohesive. This will require co-operation between the national organisations, taking into account the wider European and global environmeIt. The strategy for implementing policies should ensure synergy across the systems and provide the public with a recognised and understandable means of access using de facto standards, such as the World Wide Web. Consideration should be given to the provision of one common gateway at national level, which should also permit the user to access legal information sources from other countries and other European and international organisations.

5. 
Management

A specific management competence and responsibility should be institutionalised in the bodies working with the information.

Business processes should be re-engineered to ensure efficient work-flow management.

6.
The user environment

The state has a responsibility to encourage and educate people in the use of the new information technologies. This includes the necessity to provide basic orientation about the legal system.

The state should provide the necessary training and support services for the judiciary and staff involved in operating and using court and legal information systems.

All legal information systems should be constructed in a user-friendly manner including effective assistance components in order to allow even the occasional user to achieve sufficient retrieval results. 

The user is entitled to expect that officially printed legal materials are also available in an electronic form.

7. 
Education and training

Educational programmes should be developed with the aim of providing people with the necessary competence to handle the new technologies. These programmes should start early in school and should be continued as a process of life-long learning.

8.
Technical questions

Techniques should be developed and agreed upon concerning:

–
electronic payments;

–
electronic signatures;

–
system security;

–
standards.
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Draft Law on the State-Guaranteed Legal Aid of the Republic of Moldova

30.11.2006

Draft

PARLIAMENT OF THE REPUBLIC OF MOLDOVA

LAW

On the State-Guaranteed Legal Aid

Taking into account the need to protect the right to a fair trial provided for by Article 6 of the European Convention for the Protection of Human Rights and Fundamental Freedoms, including the need to ensure free and equal access to legal aid for all persons, through organizing and providing state-guaranteed legal aid, as well as through diminishing economic and financial obstacles in enforcing access to justice, based on Article 72 paragraph (3) letter r) of the Constitution of the Republic of Moldova,

Parliament passed this organic law.

Chapter I

General provisions

Article 1. The Object of Law

This law regulates the conditions, volume of and manner to provide state-guaranteed legal aid in view of protecting human rights and fundamental freedoms, as well as other legitimate interests of persons.

Article 2. Definitions of the Notions Used:

For purposes of this law, the following notions have the indicated meanings:

Primary legal aid – providing information on the legal system of the Republic of Moldova, existent normative acts, rights and obligations of the subjects of law, manner to enforce and exercise persons’ rights, giving consultations regarding legal issues, assistance in drafting acts, except for the procedural acts, as well as explaining to applicants their rights in connection with the respective problem, possibilities to solve the problem in an extra judicial manner, person’s rights and obligations during the trial, competence of the courts of law, possibilities to enforce final court judgments, as well as in other ways, which do not fall under the limits of qualified legal aid;
Qualified legal aid – providing legal services of consultancy in the process of representing and/or defending in the criminal investigation bodies and courts of law in criminal, administrative offences-related, civil, administrative court-related cases, as well as representation in the public administration authorities.

Public defender - person entitled to practicing law under the terms of the Law on Legal Profession and providing, on the basis of eligibility criteria, qualified legal aid exclusively out of the state financial means;

Paralegal – person held in high esteem by the community, with complete or incomplete legal education, who does not practice law and after a special training is qualified to provide primary legal aid to the community’s members, in accordance with the Rules on the status and qualification of paralegals.

Article 3. Types of State-Guaranteed Legal Aid

The following authorized persons shall provide state-guaranteed legal aid, under the terms of this law, in two ways:

a) primary legal aid;

b) qualified legal aid.

Article 4. Principles of the State-Guaranteed Legal Aid

The state-guaranteed legal aid shall be provided on the basis of the following principles:

a) Equality of rights for all persons enjoying state-guaranteed legal aid;

b) Professional competence of the persons who provide state-guaranteed legal aid;

c) Quality, efficiency, and thrift of the services provided;

d) Confidentiality;

e) Inadmissibility of the conflict of interests.

Article 5. Guarantees provided by the State

(1) For purposes of this law, the guaranteed legal aid shall be provided by the State.

(2) In order to enforce the principle of free access to legal aid, the State shall ensure the organization and operation of the institutions responsible for providing state-guaranteed legal aid and allocating necessary budgetary funds to pay for the services provided, under this law.

Article 6. Persons Entitled to State-Guaranteed Legal Aid

(1) The state-guaranteed legal aid shall be provided to citizens of the Republic of Moldova, under the limits provided for by this law.

(2) Foreign citizens and stateless persons who are legal residents in the Republic of Moldova shall enjoy state-guaranteed legal aid, under the provisions of this law.

(3) Other persons who, under the provisions of the international treaties that the Republic of Moldova is part to, are entitled to state-guaranteed legal aid, shall enjoy this aid according to this law, under the limits provided for by the provisions of the respective treaties.

Article 7. Forms of Legal Aid

The state-guaranteed legal aid may be provided in the following forms:

a) Delivering information, consultations, and explanations on legal issues;

b) Drafting acts of legal nature;

c) Defending the suspect’s, indicted person’s and defendant’s interests during the criminal trial;

d) Representing and defending the convicted person’s interests;

e) Defending the person’s interests within the civil trial;

f) Defending the person’s interests within the procedures for administrative offences;

g) Representing the person’s interests in the administrative court;

h) Exemption from court costs.

Chapter II

Administration of the Process of Providing State-Guaranteed Legal Aid

Article 8. Administrative Bodies of the System of Providing State-Guaranteed Legal Aid

The management of the system of providing state-guaranteed legal aid shall be carried out by the following:

a) Ministry of Justice;

b) Moldovan Bar Association;

c) National Council for State-Guaranteed Legal Aid;

d) Field offices of the National Council for State-Guaranteed Legal Aid.

Article 9. Ministry of Justice’s Functions in the Area of State-Guaranteed Legal Aid

The Ministry of Justice shall perform the following functions in the area of state-guaranteed legal aid:

a) Developing state policy in the area of state-guaranteed legal aid;

b) Developing draft normative acts in the area of state-guaranteed legal aid;

c) Monitoring the process of implementing the norms in the area of state-guaranteed legal aid and in the process of assessing the quality of state-guaranteed legal aid;

d) Developing and submitting to the Ministry of Finances the draft budget for providing state-guaranteed legal aid;

e) Performing other functions provided for by this law.

Article 10. Bar Association’s Functions in the Area of State-Guaranteed Legal Aid

The Bar Association shall perform the following functions in the area of providing state-guaranteed legal aid:

a) Participation in monitoring the activity of the advocates who provide legal aid services;

b) Participation in developing criteria for selecting advocates who are going to provide state-guaranteed legal aid;

c) Applying disciplinary sanctions to advocates, under the terms of the Law on the Legal Profession and this law;

d) Performing other functions provided for by this law.

Article 11. The National Council for State-Guaranteed Legal Aid

(1) The National Council for State-Guaranteed Legal Aid (hereinafter referred to as the National Council) is a collegial body instituted to administer the process of providing state-guaranteed legal aid.

(2) The National Council shall be formed of 7 members, appointed on the basis of public contest.

(3) The composition of the National Council shall be made up of the following: 3 representatives designated by the Ministry of Justice, 3 advocates designated by the Bar Association, and one person designated by the Ministry of Finances.
(4) The following persons may be designated as members of the National Council: persons with degree in law or economics (for the member designated by the Ministry of Finances), persons with 5-year work experience in this area and held in high esteem by the society. The term for the mandate of members of the National Council shall be 4 years and may be renewed only once.

(5) Membership of the National Council shall cease upon the expiry of the mandate, at the request or in case of death. Membership of a member of the National Council may be revoked by the body, which issued it if there are circumstances that exclude the possibility to execute the mandate, as well as at the request of the Council that was passed by the vote of two thirds out of the total number of members, if the responsibilities were not fulfilled or were inappropriately fulfilled. The new member of the National Council shall exercise the functions of the person whose membership was revoked until the mandate has expired.

(6) The President of the National Council shall be selected by secret vote out of the total number of its members, for the term of the mandate. The appointment of the President of the National Council may be revoked before the end of the term at the request of one third out of the total number of members. The decision on revoking appointment of the President of the National Council shall be passed by the secret vote of two thirds out of the total number of members.
(7) The decisions of the National Council shall be mandatory for all the field offices of the National Council, advocates who provide state-guaranteed legal aid and paralegals.

(8) The Regulation on the National Council’s activity and its nominal composition shall be approved by the Government.

(9) The Ministry of Justice shall provide technical and material support to the National Council and the secretariat activity both ensured from the state budget financial means, as well as from extra budgetary sources.

(10) Members of the National Council shall enjoy a monthly allowance of 400 Lei.

Article 12. The National Council’s Responsibilities

(1) The National Council shall have the following tasks:

a) Implementing the policy in the area of providing state-guaranteed legal aid;

b) Providing initial and continuing training to persons involved in the functioning of the system of providing state-guaranteed legal aid, including through the National Institute of Justice;

c) Generalizing the practice of implementation and developing recommendations in view of enforcing uniform implementation of this law;

d) Keeping a national register of people who provide state-guaranteed legal aid;

e) Ensuring the operation of field offices;

f) Developing annual reports on the activity within the system of providing state-guaranteed legal aid and submitting them to the Ministry of Justice, Government and Parliament;

g) Collaborating with foreign, international, and non-governmental organizations that operate in the area of providing state-guaranteed legal aid;

h) Ensuring implementation of pilot models of providing state-guaranteed legal aid.

(2) In order to carry out its tasks the National Council shall fulfill the following main functions:

a) Exercising leadership of the process of providing state-guaranteed legal aid;

b) Estimating costs and planning expenses related to providing state-guaranteed legal aid and submitting them to the Ministry of Justice in order to be included in the state budget;

c) Managing the budgetary means allocated to provide state-guaranteed legal aid;

d) Developing and approving criteria of accepting or rejecting applications to provide state-guaranteed legal aid;

e) Developing and approving criteria of eligibility of advocates for providing state-guaranteed legal aid, in coordination with the Bar Association;
f) Establishing the modality of and organizing the competition for recruiting advocates who are to provide state-guaranteed legal aid;

g) Establishing the modality of and organizing the competition for selecting field offices;

h) Collecting necessary information about the legal aid provided and analyzing it in view of improving the system of delivering state-guaranteed legal aid;

i) Monitoring the process of providing state-guaranteed legal aid;



î)
Assessing the quality of the state-guaranteed legal aid provided by authorized persons;

j) Approving the types of forms for the acts provided for by this law;

k) Establishing and periodically revising the standards of activity and professional improvement for advocates, as well as for other categories of persons who provide state-guaranteed legal aid;

l) Establishing criteria to assess the quality of the process of providing state-guaranteed legal aid, in coordination with the Bar Association;

m) Making proposals on the volume of and manner to remunerate the persons who provide state-guaranteed legal aid.

(3) In order to carry out its tasks the National Council may also fulfill other functions, according to this law and other normative acts in the area of providing state-guaranteed legal aid.

Article 13. The National Council’s Sessions

(1) The National Council shall convene its ordinary sessions once every quarter.

(2) At the request of the President of the National Council, Minister of Justice or at least of 3 members out of the total number, the National Council shall convene extraordinary sessions.

(3) The National Council’s President shall preside over its sessions. If he/she is absent, the sessions will be presided over by the member designated by the National Council’s President or, as the case may be, by a member selected from among the attending members.

(4) The National Council’ sessions have the quorum if the majority of members are in attendance.

(5) The decisions shall be passed by the majority vote of the National Council’s members and signed by the session’s president and secretary.

(6) The works of each session shall be recorded in the minutes that shall be signed by the members attending the respective session.
Article 14. The National Council’s Field Offices

(1) The National Council’s field offices (hereinafter referred to as field offices) are legal entities of public law and operate in the cities (municipalities) of residence of the appellate courts: Chisinau, Balti, Bender, Cahul and Comrat.

(2) The field offices make sure that the state-guaranteed legal aid is provided within the activity coverage area of the appellate courts, through carrying out the following main functions:

a) Organizing the process of providing state-guaranteed legal aid in the cities (municipalities) of residence of the appellate courts;

b) Organizing the process of providing state-guaranteed legal aid in other localities, through advocates who provide such assistance, by request;

c) Concluding individual contracts with advocates included in the lists of advocates who provide state-guaranteed legal aid;

d) Considering requests and documents submitted by the persons who requests state-guaranteed legal aid and passing decisions to provide or not this aid;

e) Appointing advocates to provide qualified legal aid and urgent assistance;

f) Ensuring that advocates are paid for the services of state-guaranteed legal aid;

g) Concluding contracts of collaboration with paralegals who provide primary legal aid;

h) Collecting statistical data about the needs of state-guaranteed legal aid and to what extent they are covered on the respective territory;

i)  Performing other functions, according to this law and other normative acts.

(3) The field offices shall submit, on annual basis, within the established terms, a report on the work carried out to the National Council;

(4) The activity of ensuring that the qualified legal aid is provided shall be directly carried out by the field office coordinator who was selected and designated by the National Council based on a competition that was organized in the established manner.

(5) Field office coordinator shall work based on a contract that provides for his/her rights and obligations, as well as other provisions on the manner in which he/she should work.

(6) The National Council shall inform the courts of law, criminal investigation bodies, and other interested authorities about the designation of coordinators.

(7) Government shall provide, jointly with local councils, necessary rooms to field offices in view of conducting their activities.

(8) One coordinator and the administrative staff shall work within the field offices. The Regulation on the operation of field offices shall be approved by the National Council, and the limited number of staff shall be approved by the Ministry of Justice.

(9) The remuneration of the coordinator shall be carried out according to Law on the System of Remuneration in the Budgetary Sector.

Chapter III

Primary Legal Aid

Article 15. Primary Legal Aid

(1) Primary legal aid shall be provided to the persons specified by Article 6 of this law, irrelevant of the level of their income.

(2) Primary legal aid shall be provided by paralegals and also might be provided by local public administration authorities of first level and by non-governmental organizations specialized in the area of providing pro bono legal assistance.

(3) Coordination of the process of providing primary legal aid and organizing control over the quality of the services is provided by the National Council, through field offices.

Article 16. Paralegals

(1) Paralegals shall work based on the Activity Regulation approved by the National Council.

(2) Paralegals may associate into consultancy offices.

(3) Training of paralegals shall be carried out by the National Council, through field offices, out of the budgetary and extra budgetary means allocated in this respect.

(4) Remuneration for the services provided by paralegals shall be made out of the state budget means and extra budgetary means based on the collaboration contract concluded with the field offices in the coverage area of which such services are provided.

(5) Local public authorities may provide rooms and necessary technical-material equipment to paralegals.

Article 17. Primary Legal Aid Provided by the Local Public Administration Authorities

(1) Within the local public administration authorities, the primary legal aid may be provided by civil servants of these bodies the functions of which include solving issues of legal nature.

(2) Local public administration authorities shall pass decisions on the procedures of providing primary legal aid, taking into account the principle of quality, efficiency, and thrift.

Article 18. Primary Legal Aid provided by Non-Governmental Organizations

(1) Non-governmental organizations specialized in the area of providing pro bono legal assistance shall be entitled to delivering services of primary legal aid.

(2) Non-governmental organizations may conclude agreements of cooperation with the National Council in order to provide state-guaranteed legal aid in conditions provided for by the law.

(3) State shall provide the necessary support to the non-governmental organizations, under the Law on the Social Associations.

Article 19. The Manner to Provide Primary Legal Aid

(1) In order to provide primary legal aid, applicants will address the bodies and persons specified by paragraph (2) Article 15 of this law from the area of their place of residence, by presenting an application in writing or an oral request.

(2) Primary legal aid shall be provided immediately, at the moment of application/request. If it is impossible to immediately provide assistance, applicant shall be informed of the date and time of appointment, which is to take place in no more than 3 days from the date of receiving the application in writing or oral request, in case of keeping records in writing.

(3) Persons requesting primary legal assistance shall be entitled to just one application/request in connection with the same problem. As usual, the duration of the act of providing this aid may not exceed one hour.

(4) If a conflict of interests is found, then the persons who provide primary legal aid shall be entitled, with the consent of the applicant, to continue to provide these services or to indicate the existent possibilities of obtaining such services from other bodies or competent persons.

(5) The records of the primary legal aid shall be kept by the persons who provide this aid in a register and include the name, surname of the applicant, home address, as well as the issue in connection with which primary legal aid was requested, and the duration of the meeting. If applicant addressed an oral request, the evidence of primary legal aid shall be registered through his/her signature in the records register.

Chapter IV

Qualified Legal Aid

Article 20. The Right to Qualified Legal Aid

(1) The right to qualified legal aid shall be enforced for persons specified by Article 6 of this law and who:

a) Need legal assistance in criminal cases and justice’s interests require that, but they lack sufficient means to pay for these services;

b) Need urgent legal assistance in case they were subjected to detention within a criminal trial or an administrative offence-related procedure;

c) Are entitled to obligatory legal assistance, based on points 2)-12) paragraph (1) Article 69 of the Criminal Procedure Code of the Republic of Moldova;

d) Are entitled to obligatory legal assistance, based on Articles 304 and 316, of the Civil Procedure Code of the Republic of Moldova;

e) Need legal assistance in civil, administrative offences-related and administrative court-related cases, but they lack sufficient means to cover these services, and the respective cases are complex from legal or procedural point of view.

(2) Qualified legal aid may be requested at any level of the process and before the initiation of a civil trial.

(3) Persons who enjoy qualified legal aid shall be obliged to:

a) Collaborate with the bodies that provide qualified legal aid;

b) Provide truthful information on the case in connection with which he/she requests qualified legal aid;

c) Immediately submit to the bodies that provide qualified legal aid or to the bodies that carry out procedural actions any information regarding changing of circumstances, which generated the provision of qualified legal aid.

Section 1. Conditions under which Qualified Legal Aid is Provided to Socially Disadvantaged Persons

Article 21. The Manner to determine the Material Conditions of the Person Requesting State-Guaranteed Legal Aid

(1) The right to qualified legal aid shall be granted to persons whose income is bellow the level of income that was established by the Government in order to enjoy legal aid, under this law.

(2) Upon the determination of the income level of person requesting state-guaranteed legal aid, the following shall be taken into account: average monthly income and earnings that the applicant received in the time period of 6 calendar months before the month in which he/she presented the request.

(3) Upon the determination of personal income, all the income and earnings that the applicant and his/her family effectively receive are to be taken into account.

(4) The methodology to calculate the income level that allows for the provision of free legal assistance shall be developed and approved by the Government.

(5) The determination of income level shall be revised, taking especially into account the indexation of pecuniary income.

Article 22. Documents Confirming the Person’s Right to Qualified Legal Aid

In order to be granted qualified legal aid, persons specified by this section shall submit the declaration on the income level in order to receive state guaranteed legal aid in the manner established by the Government.

Article 23. Exemption from Court Costs related to Providing Qualified Legal Aid

(1) Persons specified by Article 20, under the terms of this law, may be exempted from court costs related to considering of civil and administrative court-related cases, as well as criminal cases, when the justice’s interests require this.

(2) The decision on the exemption from court costs shall be taken by the field office coordinator, bases on the rules established by the National Council.

(3) Exemption from court costs, except for translation and interpreting-related costs shall not influence the payments that the party, which lost the case, is to pay to the party that won it.

Article 24. Partially Free Qualified Legal Aid

(1) Qualified legal aid shall be also provided if person is capable/able to partly cover the court costs. In this case, qualified legal aid may be provided upon the financial contribution of the person to whom it is provided, under the condition that the person’s contribution does not exceed his/her financial and material possibilities.

(2) The manner to partially pay free qualified aid shall be established by the National Council.

Article 25. Reimbursement of Court Costs related to the Provision of Qualified Legal Aid

(1) If a court judgment was rendered on civil or administrative court-related case in favor of the person enjoying qualified legal aid, the payment of court costs shall be imposed on the party, which lost the case.

(2) Person who enjoy qualified legal aid and obtained the aid as a result of presenting false or untrue information, including about his/her financial condition, through which he/she misled the field office, shall be obliged to reimburse the costs related to the provision of legal aid.

(3) If during the trial, the person’s situation changed in the sense of totally or partially losing the right to legal qualified aid, person shall be obliged to reimburse those costs related to the provision of legal aid that he/she is not entitled to.

(4) The amounts of money for the reimbursement of costs specified by paragraph (1)-(3) of this Article shall be transferred to the respective field office.

Article 26. Grounds for Rejecting the Request for Qualified Legal Aid

Persons specified by this section shall not be granted qualified legal aid, if:

a) Request for legal aid is obviously ungrounded;

b) Chances to win in the process of considering the civil case are reduced;

c) They do not have the right for the protection of which they request legal aid and this thing results from the documents submitted;

d) They have the possibility to entirely cover the costs for the legal services out of their patrimony, as well as out of the patrimony that can be easily sold, except for the patrimony, which under the current legislation, may not be seized.

Section 2. Provision of Qualified Legal Aid irrelevant of the Income Level

Article 27. Provision of Qualified Legal Aid irrelevant of the Income Level

Qualified legal aid shall be provided, irrelevant of the income level, to the persons specified by letters b) – d) paragraph (1) of Article 20 of this law.
Section 3. The Manner to Provide Qualified Legal Aid

Article 28. Application for Qualified Legal Aid

(1) Application for qualified legal aid shall be submitted by the person requesting such aid, under Article 20 of this law.

(2) Application for qualified legal aid shall be developed according to the sample approved by the National Council.

(3) In order to enjoy qualified legal aid, persons specified by letters a) and e) paragraph (1) Article 20 of this law are to attach the declaration on the income level to the application.
Article 29. Submitting Application for Qualified Legal Aid
(1) Person requesting qualified legal aid shall submit the application provided for by Article 28 of this law to the criminal investigation body or court of law.

(2) Bodies to which the application was submitted to according to paragraph (1) shall inform the field office without delay, through any communication means, about person’s application/request for qualified legal aid and send the application and documents attached to the field office, within a time period of no more than 3 days from the date when it was received.

(3) If the participation of the defense attorney in the criminal trial is obligatory according to points 2)-12) paragraph (1) Article 69 of the Criminal Procedure Code of the Republic of Moldova, and in the civil trial according to Articles 304 and 316 of the Civil Procedure Code of the Republic of Moldova, the field office shall be submitted the application/request of the criminal investigation body or court of law on appointing a defense attorney, without the need to submit the application provided for by Article 28 of this law.

(4) Application for qualified legal aid and necessary documents may be also directly submitted to the field office by the applicant or his/her relatives or representatives, in person, or by mail.

Article 30. Decision on Providing Qualified Legal Aid

(1) Decision on providing qualified legal aid shall be taken by the field office coordinator, within a time period of no more than 1 working day from the date of receiving the information, under Article 22 of this law.

(2) Decision on providing qualified legal aid shall include the following:

a) Date and place of the decision;

b) Name and surname of the person who took the decision;

c) Name of the body;

d) Name and surname of the person who submitted the application;

e) Type of the legal aid requested;

f) Grounds for providing or refusing qualified legal aid;

g) Name, surname, contact information of the advocate designated to provide qualified legal aid;

h) Manner and term to appeal the decision;

i) Any other relevant information.

(3) Upon appointing the advocate, the field office coordinator shall take into account the applicant’s request to appoint a given advocate, to what degree he/she was involved in enforcing other decisions on providing qualified legal aid, as well as other circumstances, which are relevant for providing these services in the respective case.

(4) Rights and obligations of the advocate who provides services of qualified legal aid shall be confirmed through the decision on providing legal aid that was taken under the terms of this law.

(5) Advocate appointed to provide qualified legal assistance in a given cause may be replaced, through a decision by the field office coordinator in the following cases:

a) At the grounded request of the person requesting qualified legal aid;

b) At the request of the advocate providing such services;

c) If there has been determined a conflict of interests or other circumstances that exclude the possibility of participation of the advocate appointed to provide qualified legal aid in a given case.

(6) Person who requested qualified legal assistance shall be notified about the decision of the field office coordinator on this assistance immediately after it has been taken.

(7) Refusal to provide qualified legal aid should be reasoned and may be appealed with administrative court.

Article 31. Urgent Legal Aid

(1) In cases in which persons need urgent legal aid, according to letter b) paragraph (1) Article 20 of this law, at the request of the criminal investigation bodies that carried out the detention, the field offices shall be obliged to provide urgent legal aid, by appointing an advocate on duty.

(2) Advocates included in the lists of advocates who provide qualified legal aid provided for by Article 36 of this law, shall be included in the lists of advocates on duty who gave their consent. The consent may be for a time period of no less than one month and expresses the advocate’s availability to be appointed as an advocate on duty at any time, during 24 hours.

(3) Each field office shall have its own list of advocates on duty.

(4) Request to appoint an advocate on duty shall be presented to the field office in writing, by fax or by telephone.

(5) Advocate on duty shall provide legal aid during the detention period only.

Section 4. Persons Authorized to Provide Qualified Legal Aid

Article 32. Legal Aid Provided by Advocates

(1) Qualified legal aid shall be provided in the manners specified by letters c) – g) of Article 7 of this law by public advocates and advocates who provide legal aid by request.

(2) Recruiting advocates for providing qualified legal aid shall be carried out on the basis of competition organized by the National Council, in the established manner.

(3) Criteria to select advocates for providing services of qualified legal aid shall be established by the National Council, in coordination with the Bar Association.

(4) In order to ensure that qualified legal aid is provided, field offices shall conclude separate contracts with advocates selected on a competition base, both with advocates who are to permanently provide these services and with advocates who are to provide these services by request.

(5) Contracts provided for by paragraph (4) shall establish the advocates’ obligation to provide services of legal assistance, manner and conditions to exercise these obligations, State’s right to control the quality of the services provided, and other important conditions. The models of the contracts are approved by the National Council.

(6) The National Council shall organize trainings of initial and continuing training for advocates authorized to provide services of qualified legal aid, including through the National Institute of Justice.

(7)Advocates providing services of qualified legal aid shall work based on the quality standards and workload established by the National Council.
Article 33. Public Defenders

(1) In the localities of residence of the field offices (Chisinau, Balti, Bender, Cahul, and Comrat), the qualified legal aid shall be provided by public defenders.

(2) If necessary, public defenders may be delegated to other localities than those provided for by paragraph (1), but they should be located in the coverage area of the appellate court.

(3) Public defenders’ headquarters shall be the field offices.

(4) Public defenders shall be members of private law firms and bar associations, which were created under the Law on the Legal Profession.

Article 34. Advocates Providing Legal Aid by Request
(1) Advocates providing legal aid by request are the persons who, under the terms of law, obtained the right to practice law (exercise the activity of advocate) and are requested to provide qualified legal aid out of the state financial means.
(2) Advocates providing legal aid by request shall deliver these services in other localities than those provided for by Article 33 of this law.

(3) In case of conflict of interests, advocates providing services by request may provide qualified legal aid in place of public defenders.

Article 35. Remuneration for the Services of Qualified Legal Aid

(1) Advocates shall be remunerated for providing qualified legal aid, according to the contracts provided in paragraph (4) Article 32 of this law.

(2) Public defenders shall be remunerated by fixed amounts, irrelevant of the workload of the legal aid provided.

(3) Advocates providing qualified legal aid by request shall be remunerated by fixed amounts established separately for each case, depending upon its degree of complexity (type of the case, procedural phase etc).

(4) Modality and manner to remunerate advocates providing qualified legal aid shall be established by the National Council, taking into account the principle of efficient expenditure of financial budgetary means allocated for providing state-guaranteed legal aid.

Article 36. List of Advocates
(1) The National Council shall develop and keep the list of public advocates, list of advocates providing such services by request, as well as the list of advocates on duty, according to the activity coverage areas of the field offices. These lists shall be kept both in hardcopy and electronic format.

(2) Periodically, by June 30th and December 31st, the lists shall be updated and published in mass-media and posted in Internet.

Article 37. Register of the Services Provided and Activity Reports

(1) Advocate providing services of qualified legal aid shall have the obligation to keep written evidence of all actions taken on the basis of or in connection with the case assigned to him/her.

(2) Advocate shall have the obligation to keep a register of the services provided that includes data on the identity of person who requested legal aid, procedural actions taken, date, place, parties involved, other relevant information, number of hours used to carry out the necessary actions, other important information. The advocate is oblige to introduce in the above mentioned register all activities undertaken, within a time period not exceeding 3 working days from the date of their occurrence.

(3) Form for the register and duration for keeping the information shall be established by the National Council.

(4) On annual basis, or at the request of the field office, advocates shall submit activity reports on the work performed, in the manner established by the National Council.

Article 38. Control over the Quality of the Services Provided by Advocates

(1) The National Council jointly with Bar Association shall carry out activities related to monitoring of the provision of state-guaranteed legal aid, through requesting information from the field offices on the volume and type of legal aid. The control over the quality of legal aid provided by advocates shall be carried out in the manner and time period established by the National Council.

(2) The control over the quality of services provided by advocates may also be carried out based on the notifications of the persons who received such aid.

(3) The data obtained as a result of the activities of monitoring and control shall be submitted to the Bar Association and may constitute grounds for applying to advocates disciplinary sanctions provided for by the Law on the Legal Profession.

(4) Advocates who failed to provide qualitative state-guaranteed legal aid may be eliminated by the National Council from the lists of advocates providing qualified legal aid.

Chapter V

Final and Transitional Provisions

Article 39.
(1) Authorities provided for by Article 11 paragraph (3) of this law shall designate the National Council’s members within 3 months from the date of the law’s publication. Within 10 days from the date of members’ designation, the Ministry of Justice shall convene the first session of the National Council.

(2) The newly created National Council shall develop and pass the necessary acts to implement the provisions of this law up until the provision of state-guaranteed legal aid has started.

(3) State-guaranteed legal aid shall be provided depending upon the creation of necessary conditions, but no later than July 1st, 2007.

(4) Within 3 months, the Government shall:

a) Submit to Parliament proposals on amending legislative acts according to this law;

b) Conform its normative acts to this law.

The President of Parliament
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